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Introduction
The inaugural issue of the Gambia Law Review (GLR) was formally established by the Faculty
of Law, University of The Gambia in September 2017. This edition: Volume 3, Issue 1, of
October 2021, is a culmination of international legal and academic expertise in the field of law.
It features 11 articles and 1 book review. The journal is freely accessible in soft (EISSN 07961952) and hard copies.
This issue begins with an Editor’s Note, to introduce the contributions, followed by the academic
articles and the book review as per the sub-categories and sub-themes listed in the contents.
Through this publication, the Faculty of Law, University of The Gambia hopes to advance legal
education, research, and intellectual collaborations in the Gambia.
The Editorial Board welcomes the submission of articles, commentaries, book reviews, and case
notes for publication in Volume 4, from new and returning authors. A call for papers will be
issued in July 2022, and all entries should be sent by email to lawreview@utg.edu.gm.

This Journal shall be cited as GLR, Vol.3, No.1, 2021
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Editor’s Note
It is with pleasure that I present to you, on behalf of the Faculty of Law, University of The
Gambia, Volume 3, Issue 1 of the Gambia Law Review (GLR). This Volume is in furtherance of
the previous Volumes, in an effort to advance and establish the GLR brand as a credible source
of intellectual legal discourses and inspiration.
All thoughts expressed in each article belong to the authors, which does not tantamount to GLR’s
endorsement. Notwithstanding, GLR is posited to create a platform for a variety of legal issues
and perspectives, domestic and international, by which legal jurisprudences can be enriched and
expanded. Our editorial team hopes that this Volume will indeed be found useful by lawyers,
judges, teachers, students, administrators, and anyone seeking knowledge and intellectual
enrichment on broad legal issues.
I hereby appropriate this opportunity to express hearty appreciation to all contributors and
members of the Editorial Board for causing this edition to fruition. Profound appreciation is also
extended to the Management Team of University of The Gambia for the provision of funding for
this publication.
As you peruse this edition, it is hoped that you find it resourceful, enjoyable, and intellectually
stimulating.
Yours sincerely,

Prof. Olaolu S. Opadere
Editor-in-Chief
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THE DYNAMICS OF VOLUNTARY RETURNS BY RETURNEE MIGRANTS
Olaide Abass Gbadamosi & Oladiran Akinsola Ayodele
Abstract
Voluntary returns which form an integral part of human mobility, remained popular topics in the
national, regional and international political agenda. The evolving mechanism of a voluntary
return should avail a returnee migrant. The tools available to an average migrant for a
successful migration cycle are somewhat lacking, despite the plethora of laws. Voluntary returns
are almost always associated with Assisted Voluntary Return (AVR) programmes. This study is
important because though problems associated with the voluntariness of returns are complex,
ways of curtailing them should continue to engage the attention of all stakeholders. The objective
of this paper is to appraise the dynamics of voluntary returns by returnee migrants. The research
is doctrinal in nature, that is, qualitative method of research is adopted. It places reliance on
library books and online materials. The work finds out that there is a plethora of laws on the
subject matter, but there is a need to put structures in place so that migrants can seek redress,
including through complaint mechanisms, appropriate proceedings and access to an effective
remedy. The paper concludes that sustainable return is achieved when returnees are reintegrated in the community of return to perform productive roles as members of such
communities, without immediate inducement to leave again.
Introduction
The world has been transformed by the process of globalization. States, societies, economies and
cultures in different regions of the world are increasingly integrated and interdependent. New
technologies enable the rapid transfer of capital, goods, services, information and ideas from one
country and continent to another. The global economy is expanding, providing millions of
women, men and their children with better opportunities in life. An important result of these
rising differentials has been an increase in the scale and scope of international migration. 1
Migration is the movement of people from one place to another. Emigrants leave their country,
while immigrants enter a country. Migration impacts on both the place left behind, and on the
place where migrants settle.2 People have many reasons why they might want to move from one
place to another. These reasons may be economic, social, political or environmental. For
migration to take place there are usually push factors and pull factors at work. 3 Push factors are


PhD (IUO) B.L, Professor, Barrister and Solicitor of the Supreme Court of Nigeria
olaide.gbadamosi@uniosun.edu.ng +234 8037171817

LL.D (NWU, South Africa), Ag. Provost, College of Law, Osun State University, Nigeria
oladiran.ayodele@uniosun.edu.ng +234 8035399396
1
Global Commission on International Migration (GCIM) (2015) Migration in an interconnected world: Report of the
Global Commission on international Migration.
2
J Hagen‐Zanker, Causes and effects of migration on migrant households in source countries: Modest Expectation
(2010) A dissertation for the degree of Doctor at the Maastricht University, Boekenplan, Maastricht, The
Netherlands, 123.
3
Ibid., 128.
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the reasons that make someone decide to move. This is their own experience of life in one place
which gives them good reasons to leave it. Often Push factors are negative things such as
unemployment, crop failure, droughts, flooding, war, poor educational opportunities or poor
services and amenities. Pull factors, on the other hand, are the expectations which attract people
to the new place. They are usually positive things such as job opportunities, a better standard of
living, better education or better health care.4 Voluntary return has been considered a possible
solution for returnee migrants. Considerable attention has been given to aiding migrants to
return home. There has been insufficient investigation of what it takes to return home and their
diverse needs and necessary expectation and protection. Once the physical movement of return
occurs, the challenge then is of supporting sustainable reintegration. This is a complex process.
Return is conditioned by humanitarian precepts comprising protection, security, dignity of return
and logistical support. 5 Both host countries and countries of origin tend to implement more
comprehensive approaches to AVRR, while tailoring assistance to the needs and profiles of the
beneficiaries.6 Academics, practitioners and governments all acknowledge that there is a need for
more medium- to long-term evaluation to assess the relevance, impact and cost-effectiveness of
AVRR approaches.7
An important factor for a returnee to stay in their country of origin upon return is, among others,
an environment conducive to effective reintegration. This involves, for example, the existence of
a secure socio-political climate, the ability to sustain oneself independently, and access to
services. Nevertheless, this conducive environment has to be complemented by structured and
comprehensive reintegration assistance mechanisms that focus on the overall objective of
helping the returnee reach self-sufficiency (that is, being able to sustain oneself and the family).
Importantly, a self-sufficient returnee will be perceived by the receiving community in a more
positive way, that is, as a factor contributing to local development and not as (another) weight to
be carried by the non-migrating community. This in turn not only facilitates adaptation and
reintegration in the non-migrating community of origin, but also allows the local community to
benefit from the reintegration assistance provided and thus contributes to a more conducive
environment for the reintegration of the returnee.8 It becomes clear from the above that the
presence of positive external factors in the country of origin and the effectiveness of the return
and reintegration assistance provided go hand in hand. As a result, the sustainability of return
cannot be guaranteed if one of the two fails. 9
The subsequent paragraphs shall discuss migration and some related concepts.
Who is a Migrant?
A migrant is:
any person who is moving or has moved across an international border or within a
state away from his/her habitual place of residence, regardless of (1) the person’s
4

Ibid, 115.
Sustainable Refugee Return: Triggers, constraints, and lessons on addressing the development challenges of
forced displacement. The World Bank Group. Washington. August 2015.
6
Assisted Voluntary Return and Reintegration Annual Report of Activities 2010, IOM, Geneva, 15
7
Ibid., 16.
8
Ibid., 75.
9
Ibid.
5
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legal status; (2) whether the movement is voluntary or involuntary; (3) what the
causes for the movement are; or (4) what the length of the stay is.10
The migration cycle refers to the five possible stages of a migration process encompassing (i)
pre-departure, (ii) transit (iii) arrival (iv) long-term options in the country of destination or a third
country, and (v) return and reintegration in the country of origin. Longer-term options for
migrants may include moving to a further third country destination. These stages broadly infuse
the processes of recruitment, education, information, finance, accommodation and
telecommunication, among others, in migration.11 Generally, there are three types of migration
cycle; complete migration cycle, incomplete migration cycle, and interrupted migration cycle;
for each type of cycle, there is a high level of return preparedness, low level of return
preparedness and no return preparedness.12 The migration cycle is complete if migrants return,
among other reasons, to run a business concern in the country of origin; after the termination of a
job contract; to complete training/studies at home; having achieved their migration objective (
successful completion of studies); after the situation in the country of origin has improved. 13
Since the beginning of time, human migration has contributed largely to the world make-up; and
whatever economic, social and cultural milieu that it has resulted in. 14 This is why a successful
migration cycle is indeed necessary. Though it has been found that most successful migrations
are subject to pre-existing conditions, it is imperative to note that a link between an interrupted
or incomplete migration cycle and human rights violations, which then lead to involuntary or
forced return, is key.15
Types of Migration
Migrants are now to be found in every part of the globe, some of them moving within their own
region and others travelling from one part of the world to another. There are different types of
migration such as:
i.
International migration which is when people migrate from one country to
another - for example, moving from Mexico to the USA; Internal
migration which is when people migrate within the same country or
region;
ii.
Rural-urban migration is the movement of people from the countryside to
the cities in countries where amenities and opportunities are better in the
urban areas and;

10

IOM Glossary on Migration (2019 edition).
A Bisong and A Knoll, ‘Mapping private sector engagement along the migration cycle’ ECDPM summary report,
February 2020 <https://ecdpm.org.> accessed 7 June 2021.
12
J.P Cassarino, “Bridging the policy gap between reintegration and development” (2014a), in J.P. Cassarino (ed.):
Reintegration and development, CRIS Analytical Study (Florence, European University Institute), pp. 1–18.
13
J.P. Cassarino, Reintegration and Development. San Domenico di Fiesolo: European University Institute (EUI) (ed.
2014).
14
Migration in World History, <https:// www.encyclopedia.com/history/dictionaries-thesauruses-picturespictures-and-press-releases/migration-world-history> accessed November 26, 2020.
15
Ibid.
11
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iii.

Counter-urbanization, which is the movement out of cities into the rural
areas for a more relaxed lifestyle and less pollution.16

Return Migration and the Laws Guiding It
Return migration denotes going back to a place where one has previously resided. According to
the IOM Glossary on Migration, return is:
In a general sense the act or process of going back or being taken back to the
point of departure. This could be within the territorial boundaries of a country, as
in the case of returning internally displaced persons (IDPs) and demoralized
combatants; or between a country of destination or transit and a country of origin,
as in the case of migrant workers, refugees or asylum seekers.17
The international legal framework governing the return of migrants encompasses relevant
provisions of both international human rights and refugee law, 18 and is increasingly being
codified in legally binding regional instruments, ensuring that the “fundamental rights of all
persons, regardless of their migration status are guaranteed”.
The Human Rights of Migrants and Responsibilities of States
The human rights of migrants and responsibilities of states are outlined in the Universal
Declaration of Human Rights (1948), as well as in the nine core international human rights
treaties, which apply to all persons, including migrants, and in all contexts, including
migration.19 Furthermore, the principle of safe and dignified return is embedded in the Protocol
against the Smuggling of Migrants by Land, Sea and Air (2000) and in the Protocol to Prevent,
Suppress and Punish Trafficking in Persons, Especially Women and Children (2000), which also
gives preference to the voluntary return of victims of trafficking (VoTs). Additional regional
instruments may also apply, such as the European Convention on Human Rights (1950), the
American Convention on Human Rights (1969) and the African Charter on Human and Peoples’
Rights (1981), which all grant human rights to all people under a state’s jurisdiction, including
migrants. The rights of migrants within a state’s territory or otherwise under a State’s jurisdiction
must be respected and protected, regardless of their nationality or migration status and without
discrimination, in order to preserve their safety, physical integrity, well-being and dignity. 20
Rights relevant for migrants include: the right to return to one’s own country; the right to leave
any country; the right to seek asylum; the right not to be returned to a country where the life or
16

<http://igcse-geograghy-lancaster.wikispaces.com/1.2=MIGRATION>; <www.tcscs.co.uk/capabilities/images>.
IOM (n 4).
18
Including, inter alia, the Universal Declaration of Human Rights, the 1951 Convention relating to the Status of
Refugees (the “1951 Refugee Convention”) and its 1967 Protocol, the 1966 International Covenant on Civil and
Political Rights (ICCPR), the 1984 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment (CAT), and various regional instruments, including the European Convention on Human Rights
(ECHR), the African Charter on Human and Peoples’ Rights (ACHPR).
19
See:< www.ohchr.org/EN/ProfessionalInterest/Pages/CoreInstruments.aspx.> 26 November, 2020.
20
F Pizzutelli, The Human Rights of Migrants as Limitations on States’ Control over Entry and Stay in their Territory
(2015) <www.ejiltalk.org> accessed 8 June, 2021.
17
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freedom of the person would be threatened on account of their race, religion, nationality,
membership of a particular social group or political opinion or where there is a real risk for the
person to be subjected to torture or other cruel, inhumane and degrading treatments or to other
irreparable harms; the right to respect for private and family life; the right to health and access to
social and health care services; and the rights of the child, including the full respect for the
principle of the best interests of the child, applying to the return of all migrant children and in
particular unaccompanied migrant children.21
All these rights are human rights to which all persons, without exception, are entitled. Persons do
not acquire them because they are citizens, workers, or on the basis of a particular status. 22 No
one may be deprived of their human rights because they have entered or remained in a country in
contravention of the domestic immigration rules, just as no one may be deprived of them because
they look like or are “foreigners”, children, women, or do not speak the local language. This
principle, the universality of human rights, is a particularly valuable one for migrants. 23 It is at
the discretion of the state to grant entry to its territory to non-nationals. However in exercising
control of their borders, states must act in conformity with their international human rights
obligations.24 In certain specific categories of cases, States may be required by international law
to permit a migrant to enter or remain: where a migrant meets the criteria for refugee status, or
complementary protection; or where entry to the territory is necessary for purposes of family
reunification.25 It is a basic principle of human rights law that states’ human rights obligations
are owed to all within its jurisdiction, regardless of nationality. From the moment migrants enter
the state’s jurisdiction, territorial or extraterritorial, the state has a duty to respect all their human
rights and to protect them from impairment of their rights from third parties that may occur in the
entry process, or in the case of irregular migrants, on their interception on entry to the territory.
This means that, for example, irregular migrants entering or attempting to enter the territory must
not be arbitrarily deprived of life by agents of the state; and that the state has positive obligations
to take measures within its power to protect migrants from arbitrary deprivation of life or illtreatment by third parties, including private actors, on entry to the territory (for example, in cases
21

OA Adedokun, ‘The Rights of Migrant Workers and Members of their Families: Nigeria’ (2003) <www.cetim.ch>
accessed 9 June, 2021.
22
Ibid.
23
Ibid.
24
The expulsion of aliens, UN Doc. A/CN.4/581, 19 April 2007 (“ILC Third Report”), paras. 2 and 7. See also, Boffolo
case (Italian-Venezuelan Mixed Claims Commission, 1903), UNRIAA, vol. X, p. 531; Paquet case (BelgianVenezuelan Mixed Claims Commission, 1903), UNRIAA, vol. IX, p. 325; Moustaquim v. Belgium, ECtHR,
Application No. 12313/86, Judgment of 18 February 1991, para. 43; Vilvarajah and Others v. United Kingdom,
ECtHR, Applications Nos. 13163/87— 13164/87—13165/87—13447/87—13448/87 Judgment of 30 October
1991, para. 102; Chahal v. United Kingdom, ECtHR, GC, Application No. 22414/93, Judgment of 15 November
1996, para. 73; Ahmed v. Austria, ECtHR, Case No. 71/1995/577/663, Judgment of 17 December 1996, para. 38;
Boughanemi v. France, ECtHR, Case No. 16/1995/522/608, Judgment of 24 April 1996, para. 41; Bouchelkia v.
France, ECtHR, Case No. 112/1995/618/708, Judgment of 29 January 1997, para. 48; and H. L. R. v. France,
ECtHR, GC, Application No. 24573/94, Judgment of 29 April 1997, para. 33; Abdulaziz, Cabales and Balkandali v.
the United Kingdom, ECtHR, Plenary, Case No. 15/1983/71/107–109, Judgment of 24 April 1985, para. 67; Union
Inter-Africaine des Droits de l’Homme (UIADH) and Others v. Angola, ACommHPR, Communication No. 159/96,
22nd Ordinary Session, 11 November 1997.
25
Ibid.
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of trafficking or smuggling). 26 This means that where irregular migrants are apprehended by the
authorities, they must not be subjected to physical or psychological treatment amounting to
torture or other cruel, inhuman or degrading treatment, including the use of excessive physical
restraint, or excessive and inappropriate body searches, or compulsory medical testing, and that
their rights to health and adequate food while in detention must be guaranteed. 27
The term irregular migration is commonly used to describe a variety of different phenomena
involving people who enter or remain in a country of which they are not citizens in breach of
national laws.28 These include migrants who enter or remain in a country without authorization,
those who are smuggled or trafficked across an international border, unsuccessful asylum seekers
who fail to observe a deportation order and people who circumvent immigration controls through
the arrangement of bogus marriages. These different forms of irregular migration are often
clustered together under the alternative headings of unauthorized, undocumented or illegal
migration.29
The Right to Return
The human right to return has been included in a number of universal and regional instruments.
It has been advocated that the human right to return forms part of customary international law.
For most individuals the actual practice of returning to one’s home or country is so
commonplace a part of everyday living that the right of return as a legal concept is given little
attention. The majority of people in the world are able to exercise the customary right of
return based upon state practice.30 The right to return is considered part of the right to freedom
of movement.31 It is said to be particular in that:
Unlike many other human rights and freedoms, its exercise does not produce
effects only within a single state, but often affects at least two communities, that
of the country to be left and that of the state to which ingress is sought.
This ‘natural desire for a base or homeland’ has been said to demonstrate ‘the logical
connection’ of freedom of movement with the right to a nationality, and in this sense the right to
return is closely connected with the legal concept of nationality. 32 Besides, the right to return can
be closely linked with other human rights, such as the right to property, the right to privacy and
the right of admission for nationals. The Universal Declaration of Human Rights, adopted by the
26

This also applies to migrants in border zones who have not yet entered the territory but are close enough to be
within its agents’ authority and control and therefore within its jurisdiction— e.g. within firing range of border
guards—see, Solomou and Others v. Turkey, ECtHR.
27
Ibid.
28
EK Yayboke and CG Gallego, ‘Out of Shadow: Shining a light on Irregular Migration’ A Report of Centre for
Strategic and International Studies (2019), Rowman and Littlefield, Lanham, Boulder, New York, London, 7.
29
Ibid.
30
W.T. Mallison and S. Mallison, ‘The Right to Return’ (1980), Journal of Palestine Studies, vol. 9, no. 3.
31
S.A.F. Jagerskiold, ‘The Freedom of Movement’ in L. Henkin, (ed.) The International Bill of Rights, New York,
Columbia University Press, 1981.
32
Anteneh Geremew Gemeda Essentials of the Right to Voluntary Return: The Case of Refugees Anteneh Geremew
Gemeda/ Elixir Law 133 (2019) 53524-53528 53524.
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UN General Assembly in 1948, is the foundation of the right to return in human rights law.
Article 13, the Universal Declaration phrases the right to return broadly and simply, as follows:
‘Everyone has the right to leave any country, including his own, and to return to his country’.
The exercise of the right, like others in the Universal Declaration, is only subject under Article
29 to:
Such limitations as are determined by law solely for the purpose of seeking due
recognition and respect for the right of others and of meeting the just
requirements of morality, public order and the general welfare in a democratic
society.
The International Covenant on Civil and Political Rights, the instrument that was meant to give
conventional binding force to many of the rights proclaimed in the Universal Declaration,
incorporates the right to return, stating in Article 12(4): “No one shall be arbitrarily deprived of
the right to enter his own country”. The Covenant is the most important universal human rights
treaty concerned with the right to return and its interpretation may, therefore, provide the best
means of identifying more precisely the contemporary content of the right to return under
international law. Committee has also given authoritative interpretation to the meaning of the
phrase “own country.” The Committee states that the right applies even in relation to disputed
territories, or territories that have changed hands. In paragraph 20 of General Comment 27, the
Human Rights Committee determined that: The scope of “his own country” is broader than the
concept “country of his nationality”. It is not limited to nationality in a formal sense, that is,
nationality acquired at birth or by conferral; it embraces, at the very least, an individual who,
because of their special ties to or claims in relation to a given country, cannot be considered to be
a mere alien. This would be the case, for example, of nationals of a country who have been
stripped of their nationality in violation of international law, and of individuals whose country of
nationality has been incorporated in, or transferred to another national entity, whose nationality
is being denied them.
The Principle of Voluntary Return
The principle of voluntariness is the cornerstone of international protection with respect to the
return of refugees. While the issue of voluntary repatriation as such is not addressed in the 1951
Refugee Convention, it follows directly from the principle of non-refoulement: the involuntary
return of refugees would in practice amount to refoulement.33 The principle of non-refoulement
finds further expression in Article 3 of the United Nations Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment which stipulates that "No State Party
shall expel, return ("refouler") or extradite a person to another state where there are substantial
grounds for believing that he would be in danger of being subjected to torture". Furthermore,
"for the purpose of determining whether there are such grounds, the competent authorities shall
take into account all relevant considerations including, where applicable, the existence in the
State concerned of a consistent pattern of gross, flagrant or mass violations of human rights”.

33

E. Lauterplacht and D. Bethlehem, The Scope and Content of the Principle of Non Refoulement: Opinion, 2003,
93 < http://www.unhcr.org/publ/PUBL/419c75ce4.pdf> accessed 27 November, 2020.
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Voluntary Return
For a return to be voluntary, a refugee must have the legal right to remain in the host country,
must be free from detention and must have their rights respected. However, “[if these] rights are
not recognized, if they are subjected to pressures and restrictions and confined to closed camps,
they may choose to return, but this is not an act of free will.”34 Whereas previously States may
have given preference to the use of forced removals, this trend seems to be changing, with
increased focus, attention, and resources now being given to voluntary returns. The principle of
voluntariness is central not only to the issue of voluntary return; it also appears to be a critical
component of sustainability, as it informs migrants’ preparedness for return as well as their
perceptions and expectations of safety and dignity upon return to the “home” country. As
recommended in the GMG Principles and Guidelines, supported by practical guidance, on the
human rights protection of migrants in vulnerable situations: Any migrant who is asked to
consent to a voluntary return process must be fully and meaningfully informed of the choice they
make, having access to up-to-date, accurate and objective information, including in relation to
the place and the circumstances to which they will be returning. Consent must be given free of
any coercion. This means, inter alia, that the migrant must not be subject to violence or illtreatment intended to force compliance, to an actual or implied threat of indefinite or arbitrary
detention, or to detention in inadequate conditions.35 Due to an absence of durable solutions for
refugees the focus of the United Nations High Commissioner for Refugees UNHCR in most
refugee camps is on voluntary repatriation.36
Paragraph 1 of the 1950 Convention had previously provided that the United Nations High
Commissioner for Refugees (UNHCR) has the primary mandate of international protection of
refugees and, of seeking permanent solutions for the problem of refugees by assisting
governments and subject to the approval of the governments concerned, private organizations to
facilitate the voluntary repatriation of such refugees, or their assimilation within new national
communities. 37 The General Assembly resolution on the UNHCR of December 2017 endorsed
very high standards for voluntary repatriation that called on the country of nationality and the
international community to guarantee international protection for returning refugees. 38
Assisted Voluntary Return and Repatriation Programmes
AVR programmes are used by governments throughout the world to incentivize rejected asylum
seekers and undocumented/irregular migrants to return to their countries of origin with
34

UN High Commissioner for Refugees (UNHCR), Handbook - Voluntary Repatriation: International Protection,
January 1996.
35
A/HRC/37/34/Add. 1, Principle 6, Guideline 3.
36
A Millbank, The problem with the 1951 Refugee Convention, Parliamentary Library, Canberra, 2000,
<http://www.aph.gov.au/library/pubs/rp/2000‐01/01RP05.htm > accessed 26 November, 2020.
37
See, ExCom Conclusion 40 (1985) on Voluntary Repatriation, (f) – available from, UNHCR, Conclusions on
International Protection Adopted by the Executive Committee of the UNHCR Programme 1975–2017 (Conclusion
No. 1 – 114), HCR/IP/3/Eng/REV. 2017, <www.refworld.org/docid/5a2ead6b4.html> accessed 26 November,
2020.
38
See sections 42 and 44 the General Assembly resolution on UNHCR of December 2017.
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resettlement packages.39 These packages may include impartial pre-decision advice, assistance
with travel costs and documents, a relocation grant, temporary housing, and financial support to
start a business, to re-train or to pay for education. In particular, to support the reinsertion of
returning migrants, the International Organization for Migration (IOM) carries out AVRR
programmes. The IOM is an inter-governmental project-based organisation, funded by states
around the world to carry out migration-based work.40 The IOM works to help ensure the
orderly and humane management of migration, to promote international cooperation on
migration issues, to assist in the search for practical solutions to migration problems and to
provide humanitarian assistance to migrants in need, including refugees and internally displaced
people.41
AVRR Principles
AVRR programmes provide administrative, logistical, and financial support, including
reintegration assistance, to migrants unable or unwilling to remain in the host/transit country and
who decide to return to their country of origin. 42 The framework sets out seven principles, which
form a common basis for engagement in AVRR-related activities:43
Principle 1: Voluntariness
In the context of AVRR, voluntariness is assumed to exist if two conditions apply: (a) freedom
of choice, which is defined as the absence of physical or psychological pressure to enrol in an
AVRR programme; and (b) an informed decision, which requires the availability of timely,
unbiased and reliable information upon which to base the decision. In some cases, an assessment
may be needed by qualified professionals to determine the extent to which a person is capable to
take such a free and informed decision, and who, should the person lack such a capacity, could
legally take the decision on their behalf.
Principle 2: Migrant-centred Response
AVRR puts the rights and needs of the migrant at the forefront. Individual assessments should be
undertaken to provide tailored support to each migrant throughout the return and reintegration
process in a gender- and age-sensitive manner. This is particularly important for migrants in
vulnerable situations, who may require a thorough assessment of their situations and targeted
assistance that meets their specific needs.
Principle 3: Safety
AVRR programmes need to take into account safety considerations, such as the general level of
security, and operational challenges that may affect the provision of return and reintegration
39
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assistance. Returns to certain regions or countries may need to be limited or suspended if one or
a combination of these factors amounts to a situation that poses a threat to the safety of returning
migrants and/or staff involved in the provision of AVRR assistance.
Principle 4: Sustainability of Reintegration
The sustainability of migrant reintegration is at the core of the AVRR approach. Reintegration
can be considered sustainable when returnees have reached levels of economic self-sufficiency,
social stability within their communities and psychosocial well-being, which allow them to cope
with (re)migration drivers. Having achieved sustainable reintegration, returnees are able to make
further migration decisions a matter of choice rather than a necessity.
Principle 5: Confidentiality
Migrant privacy needs to be respected by putting in place strict safeguards for handling the
personal data of AVRR beneficiaries, taking all reasonable and necessary precautions to preserve
the confidentiality of personal data and the anonymity of individuals. All personal data must be
collected, used, transferred and stored securely in accordance with international data protection
standards.44
Principle 6: Dialogue and Partnerships
Institutional dialogue fosters constructive and balanced exchanges between stakeholders
involved at different stages of the AVRR process. It promotes a common understanding of
challenges related to return and reintegration while informing and influencing policy
development. Cooperation between a variety of actors – government and non-governmental – at
the international, regional, national, and sub national levels is required to enhance the range and
quality of return assistance available to migrants, avoid duplication of efforts and foster the
sustainability of reintegration processes.
Principle 7: Evidence-based Programming
Systematic and continuous data collection, monitoring and evaluation have to be established
throughout the entire AVRR process to understand the impact of AVRR interventions and
inform ongoing and future programme design. Feedback mechanisms should also be in place to
allow migrants to express their views on the assistance received in an open and confidential
manner.45
The Controversial Nature of “Voluntary” Repatriation and Return
A countervailing view of voluntariness may be found in the way that the IOM has historically
distinguished between three types of return:
(i)
voluntary without compulsion; when migrants decide at any time during
their sojourn to return home at their own volition and cost;
44
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(ii)

(iii)

voluntary under compulsion; when persons are at the end of their
temporary protected status, rejected for asylum, or are unable to stay, and
choose to return at their own volition; and
involuntary, as a result of the authorities of the host state ordering
deportation.”46

In a 1997 policy document, the IOM further explained that “voluntariness exists when the
migrant's free will is expressed at least through the absence of refusal to return, e.g. by not
resisting to board transportation or not otherwise manifesting disagreement”.47 According to
IOM, AVRRs may, for example, “provide a viable and humanitarian response to migrants who
are stranded and are often destitute, with no other alternatives.” 48 However, the difficulties in
labelling such returns voluntary have seemingly been acknowledged by some states, including
Austria, Norway and the United Kingdom, who have opted to re-label their past AVR
programmes simply assisted return.49
Spontaneous or Forced Return
Spontaneous return is one that is often preferred of the two kinds of voluntary return because as
defined above, it denotes an absence of incentives that might pressurize the migrants especially if
such has run out of “options” and it typifies a migrant situation where one has the ability to make
decisions free from coercion, however spontaneous returns often occur, not because a migrant is
not in need of the financial support or integrated assistance but usually because such a migrant
cannot and does not have access to such programmes. In fact, some of these “returns” may lead
to potentially dangerous climates because they feel they have no choice. Angola, for instance,
had faced three decades of civil conflict which left over four million people displaced; many of
these to neighbouring countries.50 It was said that many of these returnees did not receive the
same kind of benefits and assistance as those on the AVRR programme.. Apparently, though 70
percent of refugees and IDPs fell within the legal framework established for assisted return,
people started flooding back without waiting for the government or the humanitarian community
to put mechanisms in place.51
Forced Return: Expulsion, Removal and Deportation Allowed and Regulated by
International Law
States have a general right under international law to regulate who enters their territory, and they
are generally permitted to detain to prevent unlawful entry into their territory. In the words of the
46
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European Court of Human Rights, as stated in the case of N. v. Finland52, contracting states have
the right, as a matter of well-established international law and subject to their treaty obligations,
including their obligations under the Convention, to control the entry, residence and expulsion of
aliens. Guideline 2 of the Committee of Ministers of the Council of Europe on Forced Return
states that removal orders shall only be issued in pursuance of a decision reached in accordance
with the law. Paragraph 1 of that same guideline states that removal order shall only be issued
where the authorities of the host state have considered all relevant information that is readily
available to them, and are satisfied, as far as can reasonably be expected, that compliance with,
or enforcement of, the order, will not expose the person facing return to:
a) a real risk of being executed, or exposed to torture or inhuman or degrading
treatment or punishment;
b) a real risk of being killed or subjected to inhuman or degrading treatment by
non-state actors, if the authorities of the state of return, parties or organisations
controlling the state or a substantial part of the territory of the state, including
international organisations, are unable or unwilling to provide appropriate and
effective protection; or
c) other situations which would, under international law or national legislation,
justify the granting of international protection.
Also, the UN Refugee Convention provides, in Article 33, for a general prohibition of
refoulement (subject to the proviso in Article 33 (2), on the basis that the refugee’s presence
constitutes a danger to the community).
The notion of expulsion in international law “is an autonomous concept which is independent of
any definition contained in domestic legislation. With the exception of extradition, any measure
compelling an alien’s departure from the territory where he was lawfully resident constitutes an
“expulsion”.53 Expulsion includes rejection at the border, withdrawal of the visa of a lawful
resident who seeks re-entry to their country of residence, and any other form of transfer,
deportation, removal, exclusion, or return. In addition to non-refoulement, human rights law
imposes a second type of limitation on the state’s ability to transfer non-nationals: where the
removal from the country of refuge would in itself, irrespective of where the individual is sent,
represent an unjustifiable interference with certain human rights. Although a range of rights
could in principle be affected by a removal, the principle has, to date, primarily been applied by
international human rights authorities in relation to the right to respect for family life, the right to
respect for private life,54 and to the right to freedom of religion or belief. The general principles
linking expulsion and potential violation of Article 3 have been summarized by the Grand
52
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Chamber in the case of Saadi v. Italy55 where the Court provides a strongly worded re-iteration
of the fundamental principles underlying the protection provided by Article 3 of the
Convention.56
Detention As Regulated By Law
Under international refugee law, detention of asylum seekers is permitted, but is constrained by
Article 31 of the Convention on the Status of Refugees which prohibits states from imposing
penalties on those entering the state without authorisation, where they come directly from a state
fleeing persecution “provided they present themselves without delay to the authorities and show
good cause for their illegal entry or presence.” More specifically, Article 31.2 prohibits
restrictions on the movement of such persons other than those which are necessary, and requires
that they be imposed only until the individual’s status is regularized or they obtain admission
into another country”. Based on these provisions, UNHCR Guidelines on Detention57, and the
Conclusions adopted by the Executive Committee on the International Protection of Refugees 58
establish a presumption against detention, and the need to justify individual detentions as
necessary for specified purposes.59
Also, a decision to detain must not be arbitrary or based on an ulterior motive or bad faith, as the
Court earlier said in the case of Conka v. Belgium.60 Specific measures of protection apply to
refugees, (and, by implication those seeking asylum). Article 31(1) of the Refugee Convention
provides:
Refugees unlawfully in the country of refuge – The Contracting States shall not
impose penalties, on account of their illegal entry or presence, on refugees who,
coming directly from a territory where their life or freedom in was threatened in
the sense of Article 1, enter or are present in their territory without authorization,
provided they present themselves without delay to the authorities and show good
cause for their illegal entry or presence.61
Detention, must, therefore never be automatic, should be used only as a last resort where there is
evidence that other lesser restrictions would be inadequate in the particular circumstances of the
case, and should never be used as a punishment. Where detention is imposed, it should be seen as
an exceptional measure, and must last for the shortest possible period.62
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The Libyan Migrants’ Experience Translating to “Voluntary Return”
Since 2011, violations of international human rights and humanitarian law have steadily
increased in Libya, with the general state of lawlessness and the weakness of judicial institutions
leaving few avenues for victim redress.63 Not a signatory to the 1951 Refugee Convention and
without a functional process in place for assessing refugee claims and granting protection, Libya
is the setting for frequent occurrences of refoulement or chain-refoulement for stranded
migrants.64 In 2010, the Libyan government decreed that all undocumented people found in the
country would be held in detention centres.65 And until late 2018, 663,445 migrants had been
identified in Libya, 65% of whom (434,391) originated from sub-Saharan countries.66 It is
important to note that 9% of these were children, with approximately 20,000 of them
unaccompanied (33% of the total child migrant population stranded in the country).67 The
number of those eligible for refugee status is unknown. By the end of April 2018, UNHCR had
registered 52,031 refugees and asylum seekers through coordinated efforts with other
humanitarian partners,68 efforts that were severely constrained by the strict Libyan mandate that
only migrants arriving from a subset of seven African countries could be considered refugees or
asylum seekers.69 This has resulted in the detention of large numbers of migrants in facilities
where they lack access to basic care and protection.
The mandatory detention policy includes children, asylum seekers or other populations who may
be eligible for international or humanitarian protection.70 Thankfully a version of AVRR was
established by the IOM in Libya where it operates its Voluntary Humanitarian Return (VHR)
programme, offering a safe and viable mechanism for migrants to return home with the support
of the returnees’ national government. The programme aims to improve the mechanics of
humanitarian return by providing conditions that enable migrants to reach informed decisions,
assessing migrants before departure to identify vulnerabilities, ensuring that assistance is
provided to them upon return home, and supporting them through their reintegration process
63
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within the home community71 The untold hardships that migrant workers and irregular migrants
face in Libya are rife. Modern-day slavery and trafficking of migrants are the order of the day as
human beings are sold in broad daylight.72
Sustainable and Integrated Return
The test of an “effective” voluntary departure should be the extent to which it enables individuals
to lead a dignified and safe life in the country of return. Post-return monitoring is vital as well as
ensuring the safety of returnees. Longer-term development approaches have a better chance of
ensuring that returnees choose to remain in the country of return. 73 The role that communities
play in migrant reintegration can be manifold. According to the IOM, communities can provide
an environment conducive for reintegration in terms of safety nets, strong social networks,
psychosocial support and financial resources.74 When communities perceive return positively,
this allows migrants to return without the risk of being stigmatized, enabling them to reestablish
social ties and facilitating reinsertion into society. Similarly, the reintegration process should also
benefit (or, at least, not harm) communities through migrants’ contributions, skills and
experiences. At the same time, receiving communities may not have the capacities, structures or
resources to facilitate reintegration75 especially in contexts where the number of returnees is
considerable. This may lead to competition over available resources and significantly hamper the
returnees’ reintegration. A returnee’s ability to reintegrate within the community may be
impacted when return is seen as a failure or when the decision to migrate in the first place is seen
as abandonment. Return(s) may also result in further economic pressure on migrant communities
or families, due, for example, to unrecovered migration-related debts. Therefore, communitybased initiatives are critical to strengthen a community’s capacity to absorb returnees and
mitigate any feelings of resentment or hostility that a returning migrant may face, for instance,
for receiving assistance, or, on the contrary, for returning empty-handed. A returnee’s ability to
successfully reintegrate is influenced by the political, institutional, environmental, economic and
social conditions in their country of origin.76
The existence or absence of return and reintegration-related policies and legal instruments,
cooperation between various government departments at the local and national levels, and the
degree of engagement of the private sector, diaspora, and civil society impact on returnees’
access to employment and basic services, such as housing, education, health and psychosocial
assistance.77 In some countries of origin, capacities and infrastructure are not adequate to provide
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returnees and local population with an appropriate level of services, protection and assistance.78
Policy and technical and material support to public institutions, the private sector, and civil
society may be necessary to address these gaps. Furthermore, countries with significant returns
may also require support to develop adequate policies and structures to address the needs of
returning nationals. Given the range of factors at play during the reintegration process, the
impact of voluntary return and reintegration assistance on drivers of migration may be slow and
difficult to measure. Nevertheless, monitoring and evaluation are key concepts in determining
the impact of voluntary return programmes on the sustainability of reintegration. 79
As described by Bimal Ghosh, ‘sustainable return is achieved when returnees are able to
reintegrate in the community of return, often through a productive role as members of such
communities, without immediate inducement to leave again’.80 Sustainable return, therefore,
implies the successful reintegration of returnees, and prerequisites the availability of the
receiving community to receive and accept the returnee as well as social and physical stability in
the area of return.81 Assuming that sustainable return is more than simply a matter of removing
migrants from a given territory and returning them “home”, a human rights-based approach to
sustainable return should identify both rights-holders (that is migrants) and duty-bearers (both
the returning and receiving states, as well as other actors, including private actors, involved in
the return process), and establish accountability between the two groups. 82 This means that dutybearers are answerable for ensuring that any returns are truly sustainable, and that appropriate
monitoring and accountability mechanisms are established to hold duty-bearers to account where
they fail to do so. Hence, there should be structures in place so that migrants can seek redress,
including through complaint mechanisms, appropriate proceedings and access to an effective
remedy.83

Conclusion
The problem of voluntary return is complex and requires a multi-sector stakeholder involvement.
The very nature of transnational migration demands international cooperation and shared
responsibility. Yet the reality is that most states have been unwilling to commit fully to the
principle of international cooperation in the area of international migration, because the
78
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migration policy is still mainly formulated at the national level. The concept of AVR is filled
with twists and loopholes with attendant implications on infringements of a migrant’s human
rights. Crucially, the dichotomy between assisted returns and assisted voluntary returns has not
been dealt with even at the international level. In understanding the essence of a complete
migration cycle will, it can ostensibly be deduced that any resulting integration based on a
‘voluntary’ return carry out with a lack of the migrant’s interests can never be sustained.
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LEGAL RIGHTS AND PROTECTION OF INTERNALLY DISPLACED
PERSONS (IDPs) IN NIGERIA
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Abstract
The protection of the life and property of its citizens is one of the primary obligations of
governments. Unfortunately, in Nigeria, this obligation is not met and due to the increasing
terrorists’ activities in the, northeastern part of the country, there has been a rise in the number
of internally displaced persons in the country. This has created a situation where the social and
economic rights of internally displaced persons (IDPs) are threatened or eroded. This paper
examines the rights and protections internally displaced persons are entitled to while also
appraising to what extent these rights are protected. It is discovered that while there are a
number of institutions intended to protect the rights of these IDPs, regrettably, many of these
individuals’ rights are rather infringed upon or the circumstances in the IDP camps make it
difficult for rights to be enforced. The paper further provides recommendations on how the rights
of these persons can be protected.
Introduction
The interminable surge in internal conflicts is particularly worrying given the massive loss of
lives, wreckage of both public and private infrastructure, and displacement of people, which has
become a recurring phenomenon in Nigeria.1 At the close of 2018, Adrian2 reported that the
UNHCR Yearly Global Trends Report found that 70.8 million children, women, and men were
forcibly displaced across the globe. This was considered the highest number in the organization’s
almost 70-year history, an increase of 2.3 million more than the previous year. Since 2009, over
two million Nigerians have been displaced from their homes, a majority of this number come
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from the northeastern part of Nigeria.3 These staggering estimates are due to an upsurge in the
Boko Haram insurgency in Nigeria’s northeastern states which has resulted in continuous forced
displacement of people to other states.4 Annually, millions of people, especially the vulnerable
groups of women (widows), the poor and orphaned children, who have become orphans as a
result of displacement, are rendered homeless within Nigeria are forced to live in temporary
abodes and camps set up for them to cater for their immediate needs in various regions of
Nigeria. The circumstances that lead to the displacement of people are varied. Insurgency,
communal clashes, farmer-herdsmen clashes, and violent outbreaks continue to make internal
displacement a major problem. Because internally displaced persons are within a country’s
borders, international law does not govern the situation unlike the situation with refugees who
are provided for under international law.5
In Nigeria, those forced to leave their homes are resettled by government intervention
mechanisms in vulnerable temporary settlements popularly referred to as internally displaced
camps and these camps are characterized by overcrowding and scarcity of basic infrastructure
like standard healthcare services, clean water, and sanitary provisions.6 Typically, these
vulnerable groups are usually rural settlers with little education to make a living in the camps,
thereby depending more on donor organizations and humanitarian interventions than the
government for relief supplies. In 2017, an estimated 4,800 suspected cases of cholera outbreak
and 61 deaths occurred in the Muna Garage Camp and other communities, home to 32,000 IDPs
on the outskirts of Maiduguri.7 Displacement already leaves them disadvantaged in many ways,
and with the recent global COVID-19 pandemic, their conditions are not only exacerbated, but
their need for a concise legal protection in Nigeria is palpable.8 In Nigeria, the protection and
assistance of victims of internal displacement who are technically called internally displaced
persons9 has been incoherent, fragmented, and on an ad-hoc basis owing to the absence of
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appropriate legal and institutional mechanisms geared towards betterment of this vulnerable
group of persons.10 These gaps in their protection have worsened the intractable position they
have found themselves as citizens. This paper seeks to examine legal issues and rights in so far
as it relates to the protection and assistance of IDPs in Nigeria with a view to addressing the gaps
and weaknesses and thus strengthening the scheme of protection for the nearly three million
Nigerians floundering in displacement within the borders of the country.
Historical Trend of Internal Displacement in Nigeria
Forced migration and internal displacement in and into Nigeria are not a new phenomenon. In
the last 50 years of independence, the highest recorded numbers of incidences of internal
displacement have been triggered by violent conflict.11 The first incidence can be traced back to
the civil war, also known as the Biafran War, from 1967 to1970.12 Although it is difficult to
determine the exact number of people displaced during this period due to conflicting figures and
unreliable data, several sources have estimated over 2 million people were either displaced or in
need of humanitarian assistance within and across the borders during the war.13 The International
Committee of the Red Cross in its 1969 International Review declared the provision of
foodstuffs and medical supplies to 850,000 people, many of them children.14 From September to
the end of October 1966, there ensued a mass movement of people; over one million displaced
persons were evacuated from the north to the south during a period of one month alone. 15
Another report on the International Communities Intervention in Biafra stated “the ICRC had
400 vehicles and various ships and aircraft, delivering over three million meals a week in
Biafra”.16
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Appraisal, African Study Monographs
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In 1989, following the Liberian civil war, thousands of Liberian refugees were found stranded at
the shores of the Nigerian seaport in Apapa Lagos. The then military government provided
immediate protection to the population and relocated them to the Oru Refugee Camp—a former
Islamic Teachers College that was donated by the government of Ogun state. The federal
government went on to enact Decree No. 52, which brought about the setting up of the National
Commission for Refugees (NRFC). 17In 1993 the federal government witnessed yet another
influx of thousands of Sierra-Leonean refugees at the Apapa seaport when the civil unrest
escalated into a full-scale civil war. The NCFR registered a total of 9000 refugees from the
Democratic Republic of the Congo, Chad Republic, Sudan, Republic Cameroon, Sri Lanka,
Ethiopia, Eritrea, and Ghana.18 From 1996 to 1998 as the civil wars ended, the governments of
Nigeria, Liberia, Sierra Leon, and the office of the United Nations High Commissioner for
Refugees (UNHCR) entered into a tripartite agreement that saw the voluntary repatriation of
Liberian and Sierra-Leone refugees back to their countries. A multipartite agreement was signed
between the Nigerian government, Liberia, Sierra-Leone, ECOWAS, and UNHCR in 2007 for
the local integration of the remaining Liberian and Sierra- Leonean refugees in Nigeria.19
In 1991, the seat of government moved from Lagos to Abuja, following Decree No. 6 of 1976.
The Federal Capital Territory was carved out of the states of present-day Nassarawa, Niger, sand
Kogi. The indigenous inhabitants, the Gbagis, lost their land and livelihood to the development
projects. Although the exact displacement figures for indigenous or resettled families in the FCT
were not readily available, up to 300,000 indigenous inhabitants of 600 villages in Abuja were
identified for resettlement within the FCT,20 giving rise to several satellite towns such as Kubwa,
Dei-Dei, and Wasa, Apo, and Galuwyi/Shere. The resettlement of the indigenous people did not
go without its challenges and controversy, in some cases compelling the state government to take
forceful measures.21 Today, many of the communities lack sufficient basic social amenities, such
as primary and secondary schools, access roads, electricity, potable water supply, or health
centers.22 The majority of inter-communal/ inter-ethnic clashes that have led to displacement
have taken place in Taraba, Plateau, Nassarawa, and Benue states between the year 2000 and
2002 and have centered on the issues of land, boundaries, and indigenes/settlers. 23 Other specific
examples include Kaduna, in the north central area in the 1990s, which escalated in 2000. By
2002, more than 30,000 people were displaced during four days of another religious riot in
Kaduna. The year 2000 violence caused large-scale population displacement, leading to a sharp
segregation of communities in some areas. Other examples of communal clashes include the
disputed results in the Plateau State elections led to inter-communal unrest in 2008, tensions
17
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primarily reflected resentment between the indigenous (Christian) minority and settlers from the
Hausa-speaking Muslim north.24
Between 2003 and 2008, the National Commission for Refugees estimated 3.2 million people
were displaced due to ethnic and religious conflict, from and within various states in the
country.25 In August 2008, Nigeria ceded the Bakassi Peninsula to its neighbour, the Republic of
Cameroon, following many years of dispute and an intervention from the International Court of
Justice (ICJ) in October 2002.26 An estimated 400,000-755,000 people were forced to move
across the border to Cross River and Akwa-Ibom states in the Niger Delta region.27 Many were
left landless, homeless, and cut off from their means of livelihood for years. 28 There are
approximately 100,000 people that are yet to be resettled according to them state authorities.
Thousands are also displaced annually as a result of environmental degradation and natural
disasters, including flooding in the north central and north-west areas, erosion in the southeast,
and oil spillage and development projects in the south-south Niger Delta region.29 In year 2010
alone the Nigerian Red Cross Society in vulnerability analysis identified about 5,000 vulnerable
families that were most affected by the floods in specific parts of the country. In its 2013 annual
report, it stated that “heavy rains between July and October 2012, led to Nigeria’s worst flooding
in 40 years affecting more than 7 million people in 33 out of 36 states.” 30 The National
Emergency Management Agency (NEMA) reported 363 deaths as a result of the flooding. 31 The
affected states identified in the report include: Borno, Cross River, Ebonyi, Nassarawa, Bauchi,
Gombe, Katsina, and Kebbi states in August; and Taraba, Benue, Niger, Kaduna and Kano in
September; before affecting Delta and Bayelsa states in September and October. 32 Communal
disputes within neighbouring communities have also, in some cases, led to violence and
displacement. Episodes of intercommunal violence include clashes linked to electoral violence,
which, according to the NCRFMI, has forced more than 65,000 people to flee their homes
between April 2011 and January 2012.
In 2019, NEMA registered over 80 IDP settlements in 26 states across the six geopolitical
zones.33 Over 720, 000 people were displaced due to Natural disasters, communal and ethnoreligious clashes, and electoral violence. 34 Displacement due to clashes between nomadic
herdsmen and rural farmers in some parts of the country, particularly where large expanses of
24
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farmland have eaten up into traditional grazing routes of pastoralists, has created tension and
violent clashes between communities. Renewed clashes over land between ethnic Tivs and
nomadic Fulanis in Edo and Benue states also led to the displacement of an estimated 15,000
people since March 2012.35 In 2012, a survey on youth in the country, the NBS reported forced
migration within the country as being on the rise with people, particularly the youth, moving in
response to inequitable distribution of resources, services, and opportunities or to escape
violence, natural disasters, or increasing occurrences of extreme weather conditions 36. In the
same report it estimates that “most (48.5 per cent) of Nigerian youths’ movement in selected
states are tied to family reasons while a sizeable proportion (22.9 per cent) of them moved in
search for job opportunities. Only a few (2.6 per cent) stated their movement was due to conflict
and civil unrest”. Other reasons for forced migration among youth include civil unrest, education
(9.2 per cent), and employment (4.8 per cent).37 The highest recorded number in the last decade,
however, has been due to the insurgency in the Northeast part of the country.
Figure 1: Youths’ Movement at National Level by Reason for Movement

Source 1: NBS/Ministry of Youth 2012
As of October 2016, the International Organization for Migration (IOM) in collaboration with
the National Emergency Management Agency (NEMA) in its 12th round of Displacement
Tracking Matrix (DTM) programme estimated the total number of Internally Displaced Persons
at 2,155,618 across 13 states in Nigeria.38 As of December 2016, the DTM Round 13 Report
estimated 1,770,44439 IDPs in the northeast 40 alone.
35
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Internally Displaced Persons
Archie41 describes the displaced as “persons forced to abandon their homes because of natural
disaster, war or persecution”. When the term “internal(ly)” is used in this paper, it is in respect to
those” rendered homeless “inside” Nigeria. The Internal Displacement Monitoring Center
(IDMC)42 describes internal displacement as ‘a person(s) who voluntarily abandon their homes
in flight, in search of peace and better livelihood, to avoid being hurt by situations of violence or
disasters, to other places of safety within Nigeria”. The African Union 43 adds that they flee from
their homes but do not cross an internationally recognized border and that internal displacement
may be forced movement, evacuation or relocation of persons or groups of persons within
internally recognized state borders. The term “Internally Displaced Persons” is also defined as:
Persons or groups of persons who have been forced or obliged to flee or to leave
their homes or places of habitual residence, in particular as a result of or in order
to avoid the effects of armed conflict, situations of generalized violence,
violations of human rights or natural or human-made disasters, and who have not
crossed an internationally recognized State border.44
The meaning of displacement is taking on new meanings to include residents of poor
neighborhoods who may temporarily due to impacts of poor weather, geographical or
technological hazards, cases of draughts and environmental degradations; indigenous
communities forced from their ancestral homes and those harassed constantly by local criminal
groups become unsafe and unable to inhabit their usual places of residence, flee their homes but
remain within the borders of their country and seek refuge somewhere therein, with hopes to
return home as soon as it is safe to do so.45
Causes of Internal Displacement of Persons in Nigeria
According to the IDMC, 46 several reasons are responsible for driving people away from their
homes. The National Policy on Internally Displaced Persons (NPIDP) 47 gave reasons for
displacements generally to include cases of conflicts fueled by wars, violence such as ethnic,
religious, economic and boundary conflicts; insecurity and disasters. In Nigeria, most of the
incidences of internal displacement occur because of violent conflicts with ethnic, religious,
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and/or political undertones.48Thousands are annually internally displaced as a result of natural
disasters49 including flooding in the north and west, erosion in the east, oil spillage and
development projects in the Niger Delta (South-South).50 Some incidences also occur because of
clashes between Fulani herdsmen and farmers and between government forces and armed
groups.51 This is in addition to the over 400,000 Bakassi returnees52 that were internally
displaced from the oil rich Bakassi Peninsula that was handed over by Nigeria to Cameroon in
2008 resulting from the 10 October, 2002 ruling of the International Court of Justice. Similarly,
environmental issues like climate change and government’s violations of human rights within
their own countries, as well as many other emerging reasons fuel conflict situations and make
people flee their homes to temporary places of abode following internal wars and crises.
Analysts have expressed fears that the number of conflicts and attendant internal displacement of
people, may increase around the time general elections.53 These fears were confirmed when the
National Emergency Management Agency (NEMA) reported that about 65,000 persons were
displaced internally due to post-election violence spread across six northern states including
Bauchi, Kaduna, Kano, Niger, Katsina and Sokoto. Recent studies54 have also shown that
people’s vulnerability to internal displacement in Nigeria is not only due to natural and artificial
disasters, armed conflict, ethno-religious-political conflicts but also worsened by extreme
poverty, lack of equal access to socio-economic resources and balanced development, high
unemployment rate among able-bodied and frustrated youths as well as development and
environmental-induced displacements.
Insurgency as a major cause of Internal Displacement of Persons in Nigeria
The highest recorded number in the last decade was due to the insurgency in the northeast part of
the country, where a spate of violent attacks since 2009 has left well over two million 55 people
displaced within the borders to neighboring states, especially over the past three years. The
insurgency, which emerged from a tiny group of extremists that challenged the Nigerian state in
48
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the early 2000s without success re-emerged with the leadership of Mohammed Yusuf, who had
returned from self-imposed exile in Saudi Arabia and proselytized in Borno until 2009. 56 The
movement turned openly violent, adopting terrorist tactics including targeted assassinations,
suicide bombings, hostage taking, and outright attacks on local communities and villages in the
rural parts of the region.57 The activities of the Boko Haram Islamist sect have been largely
credited as being responsible for pockets of instability in Nigeria in recent times. They have
fueled several losses of lives and many cases of internal displacement in Nigeria, causing severe
hardships as a consequence. It became full-blown in 2009 when their leader dead while in
detention. The remaining members ran out of the country into the neighboring African states and
retrained themselves on how to use dangerous weapons; they also got more funding as well as
connected themselves with mercenaries that have since metamorphosed into a deadly group
causing violence and mayhem in Nigerian society. 58 By 2014, DTM59 reported that Nigeria
experienced the escalation of violence in Northeast Nigeria, resulting in mass displacement and
deprivation of people in that region. Data collected and accessed show a total number of
displaced persons between 20 October 2018 and January 2019, reflecting trends in most states as
1,948,349 individuals, a normal decrease of 4% or (78,253 persons) in the number recorded on
the 25th round of assessments, which identified 2, 026,602, in keeping with a steady trend of
increase from previous years. 60 The decrease in number the result of the inability to assess 13
wards due to escalation of hostilities and insecurity. The Boko Haram Islamists have contributed
immensely to the displacement of persons in the northern part of Nigeria. For almost a decade,
they have had a stronghold in this part of the country and have displaced many.
Legal and Policy Frameworks for Protection of Internally Displaced Persons in Nigeria
Legal, policy, and institutional frameworks can be broken down into international, regional/sub
regional, national, and state/local government levels. Some of them operational in Nigeria and
rights contained in them are examined in details below.
Regional Frameworks
i) The African Charter on Human and Peoples’ Rights, Cap. A9, Laws of the Federation of
Nigeria, 2004
Nigeria, as a member of the African Union, was among the first countries to sign the African
Charter on Human and Peoples’ Rights on 31 August 1982 and ratified it on 22 June 1983. 61
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Rights outlined in of the African Charter including the rights to education, housing/shelter,
health, food, employment, social security, adequate standard of living, safe environment, cultural
life, and development are guaranteed.62 Nigeria has progressively been implementing the Charter
through a number of legislative, policy, judicial, and institutional measures, including the
National Human Rights Commission (Amendment) Act, 2011.
ii) The African Union Convention for the Protection and Assistance of IDPs in Africa, 2009
The African Union, African regional treaty identified by Refworld,63 as the African Union
Convention for the Protection and Assistance of Internally Displaced Persons in Africa, the 2009
AU Convention, also known as the Kampala Convention, was adopted on the foundation of the
UN guiding principles on displacement, which were endorsed by West African states at the first
Conference of West African States on Internal Displacement in Abuja in April, 2006. It entered
into force in 2012, becoming the world’s first legally binding regional instrument to protect the
rights of those uprooted.64 When the convention was ratified, it required that states adopt laws
and policies or amend their legislation in line with its provisions. 65 To date, 40 African states
have signed the convention, and 25 have ratified it.66 Nigeria ratified the convention in April
2012 but is yet to domesticate it.
National-State-Level Frameworks
i) The Constitution of the Federal Republic of Nigeria, 1999, as amended67
The Nigerian constitution came into force on 29 May, 1999. It provides the framework for the
administration of both the Federal Government of Nigeria as well as the states, and its provisions
have binding force on all authorities and persons throughout the country. The constitution states
the obligation of the state to ensure the promotion of the security and welfare of all the people;
and outlines citizens’ rights as: the rights to life, human dignity, personal liberty, privacy, and
family life, a fair hearing, freedoms of religion, expression, assembly, association, movement,
from non-discrimination, and to acquire and own immovable property.
ii) The National Human Rights Commission68 (NHRC)
Established by the NHRC Act,69 the Commission is mandated to promote and protect human
rights and to ensure discharge of Nigeria’s human rights obligations. This is in line with the
resolution of the UN General Assembly, which enjoins all member states to establish national
force of law as to make its provisions justiciable in our courts. This was the tenor of section 12 of the 1979
Constitution, now re-enacted in section 12 of the 1999 Constitution.
62
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human rights institutions for the promotion and protection of human rights. The Commission
provides services to victims of human rights violations but does not have the power to make
binding decisions in response to complaints. However, it plays a valuable role in human rights
protection and oversight of administrative behaviour by providing a viable forum for the
investigation and resolution of human rights complaints brought before it. 70 The NHRC has been
active in condemning human rights violations of displaced persons.
iii) The National Commission for Refugees, Migrants, and Internally Displaced Persons
(NCFRMI)71
Established by Decree 52 of 1989 now Cap. N21, Laws of the Federation of Nigeria, 2004
(NCFRMI Act), the Commission for Refugees, Migrants and Internally Displaced Persons is the
coordinating agency of all migration-related issues in Nigeria. Apart from its operation role in
providing protection and assistance to refugees and internally displaced persons, it also provides
the lead for conducting activities relating to the assisted voluntary return and reintegration
(AVRR) for Nigerians who may be in irregular situations abroad and who may have indicated
their interest to return home.72 The commission's mandate was expanded on by the federal
government through an executive order to cover issues relating to (IDPs) and the coordination of
migration and development in 2002 and 2009, respectively. This expansion has been contentious,
as the bill to repeal the NCFR Act 2000 to extend its mandate to IDPs, stateless persons, and
migrants was never passed and therefore is yet to acquire the legal approval required. The
commission has, however, since then changed its name and is working towards the appropriate
legislative amendment.73 Despite efforts to coordinate some activities, there has been some
tension regarding the overlapping of mandates between NCFRMI and NEMA over the past few
years. Coordination efforts have, however, improved in recent years with the change in
leadership.74
iv) National Policy on Internal Displacement in Nigeria75
In 2003, the National Commission for Refugees pushed for the development of a national policy
on internal displacement. A presidential committee was set up to draft a national policy that
would enhance the prevention of internal displacement, and propose best practices for the
management of internally displaced persons, including the protection of their human rights and
the need to mitigate their suffering once displacement has occurred. 76 The draft Policy outlines
roles and responsibilities for the federal, state, and local governments, as well as other
stakeholders in the civil society, and national and international actors. In addition, it educates
people about their rights and obligations before, during, and after displacement.77 The policy,
70
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which has been revised twice—in 2009 and 2012—has remained a “draft” policy, as it is yet to
be adopted by the legislature. The main challenge here seems to also be linked to the process of
domestication of the Kampala Convention, with the overlap of mandates and a lack of clear
leadership on which agency owns the process. The issue is currently being revisited by the new
leadership of the NCFRMI and the parliamentary committee on IDPs within a technical working
group being set up by the NCFRMI.
v) National Migration Policy (NMP) to the Government of Nigeria
The policy was developed by a technical working group (TWG) on migration and development
chaired by the NCFRMI with technical support from International Organization for Migration
(IOM) funded under the European Union 10th EDF. It was validated at a stakeholder conference
in 25 June 2013 and approved by the Federal Executive Council on 13 May 2015. The policy
provides the legal framework for monitoring and regulating internal and international migration,
collection, and dissemination of migration data, diaspora mobilization, border management,
decent treatment of migrants, internally displaced persons (IDPs), asylum seekers, and the role of
civil society in migration management in order to ensure a more efficient management of
migration in Nigeria.78
vi) The National Emergency Management Agency (NEMA)79
Established via Act 12, as amended by Act 50 of 1999, to manage disasters in Nigeria. 80
NEMA’s mandate is to address disaster-related issues, coordinate responses to all emergencies,
and provide relief through the establishment of concrete structures and measures. 81 A chairman,
who is supported by several directors at the top management level, heads the agency. NEMA’s
activities are guided by a number of plans and frameworks including: The National Contingency
Plan, Search, & Rescue and Epidemic Evacuation Plan, National Disaster Management
Framework (NDMF), Emergency Response Standard Operating Procedures.82 The NDMF is the
current framework used to manage internal displacement due to disaster or conflict. NEMA
operates a 24/7 situation room that monitors and provides relevant information in the case of
disasters. When a disaster happens, the Zonal Coordinator or State Emergency Management
Agencies (SEMA) provides the required information to the headquarters. Required assistance is
then provided, depending on the situation, including humanitarian assistance and rebuilding.
NEMA and SEMA have to date been responsible for the management and implementation of
humanitarian support activities for internally displaced persons as well as coordinating search
and rescue missions in disaster situations in Nigeria. They have also provided some assistance to
displaced persons across the borders in neighboring countries.
vii) State Emergency Management Agencies
Part III of the 1999 NEMA Act focuses on the establishment of state emergency management
committees for each state of the federation which shall be headed by the governor of the state,
and include a number of cross-cutting services, including the State Ministry of Women and
78
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Social Welfare, the State Ministry of Health, the State Environmental Protection Agency, the
Police Force, the Security and Civil Defense Corps and the Nigerian Red Cross Society. The
State Chairman is appointed and paid by the governor of the state and may make rules regulating
its own proceedings. The state is responsible for notifying NEMA of any natural or other
disasters occurring in the state, responding to any disaster within the state, and carrying out
disaster management activities within the state. To date, not all 36 states of the federation have
established SEMAs. Borno, Adamawa, and Yobe (BAY) have established functioning state
agencies working with IDPs. The SEMAs in the BAY states, where displacement is highest,
have been active in taking a key role managing the humanitarian crisis in their respective states
as well as in return and resettlement.
viii) Nigerian Red Cross Society (NRCS)83
The Nigerian Red Cross Act and the General Conventions Acts 1960 established the NRCS as
a voluntary aid society, auxiliary to the public authorities. The Nigerian Red Cross Society
became an independent national society in February 1961 following the official recognition by
the President of the International Federation of the Red Cross and Red Crescent, making Nigeria
the 86th member nation of the International Red Cross and Red Crescent Committee in Prague in
September, 1961.84 In 2010 alone, the Nigerian Red Cross Society in a vulnerability analysis
identified about 5,000 vulnerable families that were most affected by the floods in specific parts
of the country.85 It also reported that heavy rains, between July and October 2012, led to
Nigeria’s worst flooding in 40 years, affecting over seven million people in 33 out of 36 states. 86
(NEMA) reported 363 deaths as a result of the flooding. 87 The NRCS has been involved in camp
management and providing support, including provision of basic healthcare in several IDP
camps and settlements in partnership with NEMA/SEMA and other international organizations,
particularly Doctors without Borders.
Rights of Internally Displayed Persons in Nigeria
Persons affected by displacement situations experience a wide variety of needs in the short,
medium and long term. These include food, water, shelter, and other essential items, security,
physical and psychological well-being, assistance in restoring family links, healthcare, education,
economic and social rehabilitation. People are especially vulnerable when they are displaced,
whatever the cause of the displacement. They are deprived, often violently, of their native
environment, and this directly threatens their ability to meet their most basic needs, especially
when families are torn apart or when relatives are killed or missing. For humanitarian action to
be effective, it is of paramount importance to take into account all the needs of IDPs at each
stage of their displacement. Only a comprehensive approach can ensure that assistance and
protection are provided simultaneously to the displaced persons. The needs of IDPs cannot be
strictly divided into categories or sectors.88
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General and Specific Rights
a) All rights contained in the constitution of Nigeria, statutes and domesticated sub-regional,
regional and international human rights as well as humanitarian instruments which all
citizens of Nigeria are entitled to shall be applicable to all IDPs in Nigeria.
b) All IDPs have the right to enjoy in full equality, the same rights and freedoms under both
international and domestic law that all other citizens and persons in Nigeria enjoy.
However, non-citizens may not be eligible to vote and be voted for in local elections
unless the law expressly entitles them to.
c) IDPs shall have:
i) The right to seek safety in another part of the country;
ii) The right to leave their country;
iii) The right to seek asylum in another country; and
iv) The right to be protected against forcible return to or resettlement in any place where
their life, safety, liberty and/or health would be at risk.
d) IDPs have a right to request and receive protection as well as assistance from the state
and local authorities and shall not be punished or persecuted for making such a request.
e) Vulnerable IDPs shall have a right to receive protection and the assistance required by
their condition or special needs. Such vulnerable IDPs shall include children
accompanied, unaccompanied and orphans, women including nursing and expectant
mothers and female heads of households, persons with disabilities, and the elderly. 89
Rights to Protection from Displacement
a) Every person shall have a right not to be arbitrarily displaced from their home or place of
habitual residence. All acts of arbitrary displacements as defined in Section 1.2 of this
policy are, therefore, specifically prohibited.
b) In situations other than during the emergency phases of armed conflict, generalized
violence and disasters and despite due consultations and participation of affected persons,
all the following guarantees should be put in place by the government authorities
effecting the eviction prior to its execution.
c) However, in cases of armed conflict, displacement may be unavoidable to ensure the
safety and security of civilians involved or for imperative military reasons while in the
case of disasters, residents may require evacuation for their safety and health.
d) Displacement shall not be carried out in a manner that violates the rights to life, dignity,
liberty, security of the person of IDPs.
Rights to Protection and Assistance During and after Displacement
During displacements, in addition to their other existing rights, IDPs have right to their physical
security and integrity, basic necessities, civil and political rights, economic, social and cultural
rights and right to, or restoration of their property including lands. Specifically, IDPs have the
following rights during displacement:
89
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a) The right to life shall be fully protected by law. IDPs shall be protected in particular
against genocide, they shall not be used as human shields, nor shall landmines be used
against them;
b) The right to dignity, physical, mental, and moral integrity of all human beings is hereby
guaranteed by this policy;90
c) The right to liberty and security of every person is guaranteed;
d) Displaced children shall not be recruited as child soldiers or permitted to take part in
hostilities;
e) Every internally displaced person shall have the right to freedom of movement in and out
of camps or settlements, and freedom to choose where he/she will reside;
f) The right of IDPs to know the fate of missing relatives enshrined in this policy; 91
g) Respect for family life should be guaranteed for all human beings. Proper
accommodation should be provided to the greatest extent possible;
h) All IDPs shall have the right to an adequate standard of living;
i) No one shall be arbitrarily deprived of property and possessions; and
j) IDPs, regardless of whether they live in camps or not, shall enjoy the right to freedom of
thought, conscience, religion, belief, opinion, or expression; the right to seek employment
or participate in economic activities.
Rights of Internally Displaced Children92
Internally displaced children shall be entitled to the full enjoyment of their rights under the
Nigerian constitution, statutes, and domesticated sub regional, regional and international human
rights and humanitarian instruments. Internally displaced children shall, in particular, enjoy their
rights under the Child Rights Act and similar laws enacted at the State and local government
levels.
Rights of Internally Displaced Women93
Conscious of the fact that women are an especially vulnerable group among IDPs and that some
of them have been victims of different forms of indignity and abuse, the federal government,
through this National Policy, without prejudice to the national gender policy, hereby provides as
follows:
a) That the sanctity of Nigerian womanhood shall not in any way be violated;
b) Every woman in an IDP camp shall have the rights to her privacy;
c) Women in IDP camps shall not be subjected to any form of indignity; including beating,
forced labour, sexual abuse, or forceful stripping either for medical examination or other
reasons whatsoever without her consent;
d) Under no circumstance shall women and men be lumped together in a room except as
husbands and wives or as members of the same family;
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e) It is the policy of government to protect internally displaced women from forced
marriage. Thus, nobody shall determine the partner of, or the period within which
internally displaced women ought to get married; and
f) Women in IDP camps shall be entitled to hold any position of authority in camp without
any form of discrimination.
Rights of Internally Displaced Persons with Disabilities94
All wounded, infirm, and IDPs with disabilities shall receive medical care as much as
practicable, which shall include psychological and social services whenever necessary. In order
to access their rights in displacement camps, Persons with disabilities need specific support due
to their peculiar situations related to their disabilities. They may have less access to their rights
and the humanitarian assistance provided for IDPs if the following barriers exist:
1) Lack of mobility aids;
2) Lack information in a format which they understand; and
3) Lack of accessible physical environment.
The needs of Persons with disabilities are to be considered to enable them access their rights as
IDPs. These needs should be provided by the relevant sector lead agencies established by this
National Policy with responsibility social welfare and health, namely:
a) Modified Physical Environment: in the construction of camp infrastructure, provision
should be made for entrance ramps, non-slipper floor, wide entrances/exits and wide
lavatories that can accommodate wheel chairs.
b) Assistive/Mobility Devices: Internally displaced persons in need of assistive and mobility
devices should be provided with such, including wheelchairs, walking sticks, evacuating
chairs, walkers, crutches, hearing aid equipment.
c) Trained Personnel & Specialised Medical Care: including caregivers to assist those with
ambulatory problems or intellectual and developmental disabilities. Sign language
interpreters are to be provided to aid communication with the deaf, physiotherapists
especially for those who have newly acquired disability (e.g. amputees) during the crises
that displaced them. Persons with mental or psychosocial disabilities should be provided
with psychiatrist support to keep them under control.
d) Access to information: should be provided in formats that are accessible to IDPs with
disability (e.g. converted into Braille for the visually impaired).
e) Children with disabilities: should be enrolled in nearby special schools that meet their
specific needs (e. schools for the Blind, Deaf and mentally retarded or challenged, etc) to
protect their right to education.
f) Prioritising persons with disability in service delivery: for water, food and other supplies
distribution queues.
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Rights of IDPs to Voluntary Return, Local Integration and Relocation 95
IDPs shall have the right to decide if they want to return to their homes or places of habitual
residence, be integrated in the host community, be relocated to another place within the country
or seek asylum in another country.
Conclusion and Recommendations
The link between displacement and conflict in Nigeria is evident and has strong underlying
development deficits. The effective management of displacement is a critical factor in the
enhancement of human development and the reduction of conflict, disasters, poverty and
insecurity.96 Although displacement in Nigeria has been happening for a long time, it has only
recently been brought to the fore with the crisis in the Northeast due to the massive numbers,
forcing both local and international actors to think differently and take measures towards
addressing it in a sustainable manner. The protection of IDPs in the country ultimately requires
seeking durable solutions to address the challenges they face. The existing institutional
arrangements, although struggling to manage the situation, particularly in the short-term, are
hindered by current policy deficits and the lack of a specific framework to adequately address the
situation or cover medium to longer-term requirements for IDPs. The multiplication of actors,
overlapping of responsibilities of institutions, lack of clear mandates, and lack of effective
coordination among the agencies of government responsible for the care and management of
IDPs further aggravate a fragile situation. The findings above reflect that there are provisions for
policy frameworks and the necessary institutional arrangements to manage IDPs in Nigeria.
However, in reality, the policies remain mostly on paper, as the policy frameworks and legal
protections specific to IDPs have not been domesticated and are therefore not legally binding.
Efforts to manage IDPs therefore remain ad hoc, superficial, and with a focus on relief as
opposed to addressing deeper issues, such as assistance and rights of the displaced. There is an
obvious lack of clear mandates, which has led to overlaps and the waste of much-needed
resources, weak coordination, and synergy between the relevant institutions and bodies
specifically; NEMA and NCFRMI.
In order to effectively address the plight of IDPs and seek durable solutions to internal
displacement and forced migration, interventions should be addressed in such a way that it is not
prolonged. In situations where return is not possible due to extreme insecurity or environmental
destruction, alternative solutions should be found. It is critical to find short, medium and longterm solutions to development deficits and to end dependence on humanitarian assistance by
creating an enabling environment for the displaced to live in dignity as contributors to their host
communities by fostering self-reliance. A number of factors would therefore need to be
addressed, including targeting the underlying drivers of displacement. Assistance should be
centered on social inclusion, education, youth employment, empowerment, natural resource
management, investment in infrastructure, and environmental protection. This requires
engagement from the Nigerian authorities, civil society, governments of neighbouring countries,
and the international community.
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EMERGING ISSUES AND CHALLENGES TO CRIMINALIZATION
OF MARITAL RAPE IN THE GAMBIA
Ruth Ihunna Egbujor
Abstract
The concept of marital rape is generally believed not to exist in the Gambia and even if it does
exist, it is unknown to the Gambian people. The article from a general perspective is aimed at
interrogating the criminal justice system in relation to criminalization of marital rape and to
uphold the recognition that fundamental rights are inalienable, inherent and valuable, anything
falling short of these is degradable and criminalization might be the best option irrespective of
whom it affects. It is with the objective to determine the extent to which cultural and religious
recognition frowns against criminalization of marital rape, the extent to which noncriminalization violates the rights of women, and to ascertain whether allowing these rights of
women renders the culture and religion of the Gambian people nugatory. Without prejudice to
the fact that marital rape is prevalent in the Gambia, giving Legal status to it is the most
progressive measures considering the fact that culture and religion are powerful, but are largely
misunderstood.
Introduction
The impression about marital rape in the Gambia is that it is just a performed act with a name,
without reality, a thought without a description and a distinction without a difference considering
the institution of marriage1. Essentially, the core focus is on rape which occurs within marriage,
which is usually associated with domestic violence that is rarely considered. Marital rape has
been attributed to traditional views of marriage, which encourages hegemony of patriarchy, and
forced sexual relations between a husband and wife are not considered as rape. Child marriage is
another basis upon which marital rape occurs within marriage in the Gambia. This is a common
practice for the reason that cultural and religious beliefs are recognized more than what is
obtainable in the legal provisions regarding marriageable age and some of these Laws are rarely
enforced, due to factors ranging from reluctance of the authorities to view it as a crime, to lack of
public knowledge of its existence or relevance 2. The ideology of marriage and sexuality started
to change with diverse understanding, leading to an acknowledgment of the woman's right to
self-determination (ie control) of all matters relating to her body3, thus, engaging in the act
without consent is now widely recognized by law as a wrong, which is against the basic freedom
of any individual4, and any act that infringes on such principle right of a person; the law is put in
place to serve as deterrence to avoid any recurrence.
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Although there are ideological considerations and revolutionary legal reforms, revisions over the
years on the rights of women which have empowered society to consider the relationship
between a man and a woman in different views5 and the issue of how to justify these rights of
women in marriage has surprisingly remained regressive and silent6. Considering the fact that
human rights violations inherent in acts of violence against women are now well recognized, yet
marital rape is a particular form of gendered violence that has escaped criminal law sanctions
approbation in the Gambia7. One may be curious to know whether this silence in the law creates
legal impunity for men/women who sexually assault or rape their spouses by legitimizing this
particular form of violence or whether it is a human rights problem that cries out for redress8. An
examination of international law and human rights norms demonstrates that states failures to
recognize rape in marriage as a crime or wrong breach the due diligence standard on grounds of
failure to comply with international human rights norms. The fact that there remain significant
gaps in laws around the world ensuring impunity for men who sexually violate their female
partners or vice versa, indicates the need for global substantive measures to be put in place in
order to uphold the human rights laws in this area9. However, there are emerging issues and
challenges which have deterred criminalization of marital rape in the Gambia ranging from
cultural and religious issues and most importantly, the concept of cultural relativism which
promulgate that we have no right to judge or punish anyone considering the fact that an
individual understanding of a concept is relative to the cultural ideology which cannot be
sacrificed under the superiority of culture, hence right and wrong are now defined by
socialization. To dilate on the above concerns, focus group was chosen for more in-depth
analysis.
Focus group is a type of in-depth interview accomplished in a group, whose meetings present an
in-depth analysis and explore sensitive research areas and issues that are difficult to observe. The
objective of the focus group was to obtain an insight into the views, opinions, attitudes,
perception, experiences and solutions expressed by the Gambian people in relation to marital
rape. The criteria for the selection of target groups were based on the understanding of the
concept and insights gained, which includes:
1. Those with specific role perception;
2. Those with specific functions within a social system; and
3. Those who play a role within the institutional and legal context of the discourse.
Hence, the target groups include:
1. Human Right Activists;
2. Islamic judge;
3. Married men and women (both educated and non-educated ones);
4. Ministries (Ministry for women affairs, Human Rights Commission and others);
5
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5. Imams; and
6. Islamic scholars and pastors.

Issues
Issues and challenges have trailed marital rape in the Gambia, although, thriving and progressive
efforts have embraced the proscription of rape within marriage but the practice is problematic
and enmeshed in uncertainties due to fear of victimization. In the Gambia, one of the issues is,
that marital rape is a New Concept and unknown to them because applying force to obtain sex
from ones wife is not considered rape, thus people would ask, how can one rape his wife 10. It is
not recognized as rape because whatever violence meted out to each other as couple is not wrong
and it is believed that when a husband demands sex, the woman should give in11. An academic
Imam had this to say: the support for marital rape is diverse, some believe it is based on religion,
while many believe it is rooted in cultural beliefs and others feel it is based on personal ideology
and choice.
The Gambia Cultural Norms are among the reasons less rights are accorded to women. In recent
times, rape in marriage is known due to awareness and people are talking about it while some
especially those in the provinces are not aware that rape within marriage exists. Those who
believe rape within marriage does exist had this to say ‘One of the reasons why men take second
wife is, when he feels his wife is feeling over-stretched, rather than continue demanding for sex
or forcing himself and she keeps denying him which might eventually lead to forceful sexual
intercourse without consent, its rather better to have more wives than been starved’. Note that all
these are risk factor for all types of interpersonal behavior seen as a way of life. The Culture of
Silence is another major issue in the Gambia. According to a Human right activist working at the
office of Women’s Bureau in the Gambia, “the level of marital rape prevalence is difficult to
ascertain because such matter are not reported officially neither are women allowed to discuss it
amongst themselves”12, while to a young married man he said marital rape is common but due to
our culture, both men and women shy away from talking about it. Culture accepts it and would
rather ask the woman to apologize to her husband for complaining. The reason for this
justification is that marriage is classified as a tight space considering two different people
coming together as one. ‘We value and condone a lot of our culture where we are advice to
address issues of marital problem internally rather than speaking out’13. Culture is a social
10
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behavior and norms found in human societies which set out expectations of behaviour within a
specific cultural group. Such expectations are social standards of appropriate and inappropriate
behaviour, governing what is (and is not) acceptable by influencing individual behaviour,
including one’s personal interactions and relationship with others or one’s ideology and belief
about a concept.14 Due to these cultural beliefs of marital rape in the Gambia, measures put in
place by some international instrument and individuals to address norms in support of violence
present challenges, which partly explain their impossibilities.15 In other words, to convince
people to put in their efforts to criminalize marital rape, one must consider the extent to which
social pressures and expectations have influence individual behavior and the possibility that
criminalizing it will reduce the practice to a minimum level.16
Religious belief is another issue facing criminalization of marital rape in the Gambia.
Christianity and Islam are religions found to be practiced in the country, 75% of Gambians
practice Islamic religion which makes it predominant than the Christian religion. Islamic
scholars in the Gambia are of the opinion that it is difficult to accept the idea of marital rape in
Islamic religion.17 A married woman is supposed to realize her task as a wife including satisfying
her husband in sexual matters and if she is reluctant with that task it is better for her not to
marry18 because, they believe your wife is a place of sowing of seed for you, so it is your right to
come to your place of cultivation however you wish and make an introduction for yourselves.19
A Gambian Islamic woman usually referred to as Igbadu has this to say “No sensible man will
rape his wife based on religion. Religion teaches us that when a husband approaches his wife and
she gives excuses without valid reasons, all the angel of Allah will curse her and Allah will be
angry with her until her husband forgives her, although, some men take advantage of this
proclamation from the Quran to threatening their wife.”
A renowned Islamic judge20 in the Gambia has this to say “those who believes that marital rape
has religious understanding are of the view that when a woman denies sexual intercourse to her
husband, she automatically denies herself the right to ask for money, provision and other rights
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from her husband,21 but this view was contradicted by a young married Islamic business man
who said “I think it goes around the mindset. Islam teaches we treat a woman well. Women
should not deny pleasure for no reason and men should not get it by force. He further encourages
fore play by couples and considering the nature of a man, such fore play shows consent once the
woman succumbs.”22 It is seen that, those who believe that marital rape is based on religion were
some of the erroneous beliefs or notions peddled around by some local Islamic scholars in the
Gambia who do not understand shariah law or the teaching of the Quran, rather they interpret
things to see women as inferior.23
Most Islamic scholars are of the view that a woman should not deny her husband sexual
advanced made towards her.24 However, if the demand or instruction of the husband contravenes
with the Islamic rules such as asking for sexual service when his wife is in the moment of post
maternity bleeding, it is prohibited for the wife to fulfill her husband demand,25 or when the man
asks his wife to have sexual intercourse during her menstrual period or during fasting hours in
Ramadan.26 God gave the woman the right to refrain from her husband as God says, “And they
ask you about menstruation, say, It is Haram, so keep away from wives during menstruation, do
not approach them until they are pure and when they have purified themselves, then come to
them from where Allah has ordained for you 27. Woman also has the right to refuse to engage in
sexual relationship with her husband if he has a contagious disease.28
With reference to the Christian belief, the Bible teaches that; 29 Let the husband render unto the
wife due benevolence: and likewise also the wife unto the husband. The wife hath not power of
her own body, but the husband: and likewise also the husband hath not power of his own body,
but the wife. Defraud ye not one the other, except it be with consent for a time, that ye may give
yourselves to fasting and prayer; and come together again, that Satan tempt you not for your
21
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incontinency. Christians in the Gambia do not support marital rape rather believes in what the
Bible teaches. They believe in consensus which portrays complete equality of authority and
responsibility between couple, although some Christian women have argued that it contradicts
with the supremacy of patriarchy where relationships are based on male-dominant power and
authority in marriage considering their culture.30 Marriage is upheld as a unique institution that is
not only foundational to society but that Violence of any kind has no place in marriage because
it’s damaging and confounds the very core of the marriage bond.31 In as much as culture and
religion have been the basis upon which marital rape subsist, human right issues are also of
concern in the Gambia. International Human Rights Law is the body of international law
designed to promote human rights on social, regional, and domestic levels. Under human right,
marital Rape is a form of violence against women. It is an act which is seen as impinging on the
fundamental rights of women.
Relating issues of human rights to marital rape, under the UN Declaration on the Elimination of
Violence against Women, Violence against women is a social (economy, health, welfare,
politics) problem and not a private problem of each individual woman or a family, which are
viewed to be rooted in cultural patterns, especially harmful influences of particular traditional
practices or customs, educational systems, religious beliefs and media influences and any other
acts which are related or incidental to it32. It has been clearly established that
eliminating domestic violence requires addressing the root causes of this violence, which means
changing social and cultural attitudes and behaviors regarding the roles of women and
men and increasing gender equality in all aspects of political, social and cultural life33. The issue
under the above stated is, does culture recognize the rights of women which have clothed them
with the power of refusal over their husband? Although International human right laws have
recognize rape as a violation of the rights of women and have over the years provided laws to
eliminate any form of violence against women, it failed to take into full account the individual as
a member of a social group which they are part of, whose sanctioned modes of life shape his
behavior,34 The rights of Man in the Twenty First Century cannot be circumscribed by the
standards of any single culture, or be dictated by the aspirations of any single people. Such a
notion will lead to frustration without realization, thus it goes to show that all the international
instruments in support of marital which the Gambia has ratified are on paper35.
30

An old Christian woman said, marriages in the Gambia in most cases are linked or shaped with culture, it does
not also mean that all the practice of culture are religious but the right or wrong of marriage is determined by
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in a cultural base which subject women to be total submission, they will consider anything like marital rape. For
example, it is very common to find a Christian girl getting married to a Muslim man but it’s rare to find it the other
way round. In such situations, the girl will be subjected to the practices of her husband’s belief which says
customary practices are shaped by Islamic belief.
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Challenges to Criminalization of Marital Rape
The challenge that faces reality is socially constructed; hence change is a fact of life. The modern
trend has been towards greater recognition and support by the Declarations and Conventions
which have facilitated the demise of the marital rape, and have been threatened by the rise of
more conservative forces within the national and international community. Challenges to
criminalization of marital rape in the Gambia are due to the nature of their culture. Marital rape
is not recognized because they are cognizance about the culture that exist around them and trying
to change a larger part of these cultures, one needs to be careful.36 Below are the challenges
which serve as an impediment to awaken the law regarding the issue of marital rape in the
Gambia. It is their cultural inclination and belief that marital rape is right and as a woman you
have to accept everything considering the fact that there exist a culture of silence where women
are required to bear any hardship in marriage, the more they bear, the more they are close to
entering heaven. Most Gambian men and women have raised concerns to the fact that it is
absolutely impossible to implement laws related to criminalizing marital rape due to the inherent
flaws within the socio economic reality in the country. In order for any law to be successfully
enforced, the acts which it prohibits must be perceived by society as abusive. If the Gambia
enacts adequate laws against marital rape, in practice, these laws will be ignored if the act is not
socially considered a crime.
Lack of enthusiasm in the legal systems to recognize it as a crime37 is a challenge. Some men
have stated that if marital rape is given a legal status, women might tend to misuse the provision
in order to take revenge against their husbands.38 Marital rape is seen as private matter which
serves as a barrier to public or government interference because public law is not applicable
within the confines of the bedroom. Suffice it to note that there are some private matters which
has attracted the interference of public law in the Gambia, For example, abortions, cases of
unnatural acts, skin bleaching and gay are all matters of private issues with laws against its
practice, yet the basis upon which according legal status to marital rape is denied lacks merits.39
In the Gambia, challenges like the high rate of illiteracy, poverty, religious beliefs that border on
extremism on the nature of marriage, where it is considered extremely holy and sacred are some
of the reasons for the impossibility of criminalizing marital rape in the Gambia.40 Considering
the nature of marriage and issues of marital rape, irrespective of the physical, emotional,
psychological circumstances, criminalizing marital rape would destroy many marriages by
preventing any possible reconciliation. Many Gambian people do not believe in international
laws and making reference to it is irrelevant because according to them, they have nothing to do
the level at which poverty has been reduced in the Gambia. Surprisingly, they feedback from our report are
usually, the Gambia has done well in all the task but with respect to marital rape nothing has been done and it
shows weakness on the rate at which the Gambia holds culture in high regard than the rights of women.
36
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with it and must be careful about international laws; in as much as they value the Gambia’s
Women’s Act, they also respect their culture immensely. Some of these women’s right that
emanated from western culture may not be good in their culture while some are accepted and
they believe Gambians have the best culture though it is saddled with bad and good ones
likewise the western culture. The Gambia people show disregard to modern ideas of rationality
and find fault with systems of thought that try to explain an idea especially with things that
concerns its social and natural laws by finding it difficult to differentiate between true morality
and what culture and religion obtains. They hold so dear to the path of history that advocates
men’s world, and the nature of the human person which says people should stay with the beliefs
and concepts they have been taught by religious scholars, custodians of cultures and elders, they
should continue to practice those laws natural to their own cultural group that apply equally to all
people in all times and places.
Another challenge is that marital rape is highly prevalent in the Gambia but many people have a
problem comprehending the ‘term’ because they described it as contradiction of terms. A number
of persons are of the view that the use of the word marital rape sounds harsh and awkward and
would rather prefer the word sexual assault or sexual violence. They are also in doubt why a
married woman will cry foul and accuse her husband of rape and as long as the perpetrator is
one’s husband, rape should be ruled out due to the existence of rights inherent in marriage. The
man has the right to force his wife to have sexual intercourse upon refusal, yet it is difficult for
them to understand that, that force applied to obtain sexual intercourse is rape; hence they ask
“what is marital rape”. Another challenge reveals that allowing women to exercise these
perceived rights which they had assumed on grounds of women’s right will renders the culture
and tradition of the Gambian people nugatory on the basis that women should be submissive to
their husbands and most importantly they are barred from reporting any matter even to their
mother but continue to persevere. Another driving force behind this invalidation has been
commonly held belief that the compulsory nature of sexual relations is due to the fact that men
provide the resources and money for the women and family.
Child marriage is another challenge affecting criminalization of marital rape. The concept of
marriage varies considering the fact it could be governed by civil, religious or customary law. In
the Gambia, Child marriage is a marriage in which one of the spouses is below 18. It can occur
for so many reasons, be it poverty or to protect a girl child from sexual violence. It does exist in
the Gambia and much more common. Children involved in child marriage in the Gambia are
usually between the ages of 14- 17 and the age difference between a child bride and her husband
is quite alarming. Relating child marriage to rape within marriage, the girl child is unaware and
inexperienced with what marriage demands neither is she aware of their individual rights and
responsibilities. Considering the challenges affecting legal status of marital rape in the Gambia,
it may be insensitive to interfere with countries religious or cultural practices with regards to the
principles of cultural relativism.
Cultural Relativism
Cultural relativism is of the view that no culture is superior to the other when comparing systems
of morality, law, social norms, values and politics. The tenet of cultural relativism is a
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philosophical notion which holds that all cultural, religious, ethical, aesthetic, and political
beliefs are equally valid and that truth itself is completely relative to the individual within a
cultural identity.41 Relativism includes moral relativism (ethics depend on a social construct),
situational relativism (right or wrong is based on the particular situation), and cognitive
relativism (truth itself has no objective standard).42 In other words a person's idea, beliefs,
values, and practices should be understood based on one's own culture, rather than be judged
against the criteria of another.43
In essence, the concept of marital rape should be relative to a person’s cultural or religious
understanding not on the attitude of western culture. In judging what is morally right or wrong, l
will examine cultural relativism in relation to cultural justification of marital rape whether it
should be observed and maintained or whether it should be criminalized on the grounds that it
violates the fundamental rights, since such rights are not culturally recognized but seen as a
foreign concept that should not be encouraged. The issue at this point is, if a person’s
understanding of a concept is relative to its culture, what is the basis, upon which international
human rights should invalidate one’s culture, since marital rape is understood to be culturally
traced? Note importantly that the principle of cultural relativity does not imply that, although
members of some ethnic groups are allowed to behave in a certain way, it does not give
intellectual warrant for such behavior in all groups.44 Cultural relativity means, on the contrary,
that the appropriateness of any positive or negative custom must be evaluated with regards to
how this habit fits with other group habits. Having several wives makes economic sense among
herders, who makes a living from keeping livestock because the help from their wives is of great
benefit to sustain the viable business but this is not so among hunters. The fact that Africans are
adopting the western way of life, to what extent has it impacted to our lives. For example, our
mode of dressing have changed to a greater extent that all parts of our body are revealed in the
name of fashion. To that effect, it may be right to say that cultural belief of marital rape creates
an unhealthy and warped reality that should be changed. This argument or assertion is in itself
true and false considering a person’s belief. For example, the concept of culture, like any other
piece of knowledge, can be abused and misinterpreted. "If the Germans do it why can't we? It's
all relative anyway." what is right or good for one individual or society is not right or good for
another, even if the situations are similar, meaning not merely that what is thought right or good
by one is not thought right or good by another ... but that what is really right or good in one case
is not so in another.45 To this end, it may be appropriate whether or not to reject the idea of
universal right and wrong.
In addition, there are no objective standards that can be used to evaluate the moral merit or
demerit of various cultures, then what is the underlining factor between socially learnt culture
41
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and rooted culture because both cannot be justified on the same basis. In reality, the superiority
of culture can be objectively demonstrated when cultures are appraised based on the only
befitting standard for judging a society or culture and the extent to which its core values are life
affirming.46

Conclusion
Although the issue of marital rape has remained largely disregarded until now, ignoring it further
may continue to cause more harm than good. Thus, it becomes crucial to acknowledge that
marital rape transcends national and cultural boundaries and in the absence of such
acknowledgment it may continue to expose violent conditions because the causes of marital rape
are complex which cannot be completely understood and explained by a single factor and the
degree to which women and men view themselves as unique social beings with full ability to
make choices and suffer consequences varies by culture. What is the relevance of cultural
relativism if it does not observe and respect the principles of international law (Pacta Sunt
Servanda) which state parties has adopted, ratified and domesticated into their laws? To that
effect, the relevance of fundamental human right which promotes and protects the rights of
women from violence as provided in the constitution and other international laws may be
questionable. If we think of human rights as universally applicable to human beings then it is
logical to assert that what is morally permissible applies to all rational beings. Note however,
that this relevant law tends to endorse rules of action that protect our most basic interests. What
is right for me is right for you if our relevant circumstances are similar. Hence we should not
endorse a rule that outlaws a particular religion because, if the rule were generalized, the religion
we favor could be outlawed as well. The point is that human beings, understood as being capable
of reasoning about their choices, are inherently valuable and worthy of respect for this reason.
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WOMEN’S RIGHTS AND NATIONAL DEVELOPMENT IN THE GAMBIA AND
NIGERIA: A COMPARISON OF CONSTITUTIONAL PERSPECTIVES
Esther Aristides Hamma
Abstract
This paper highlights the rights of women under the 1997 Constitution of The Gambia, the 1999
Constitution of Nigeria and other relevant instruments. It argues that although the Constitution
of the Republic of The Gambia is protective of women, it has its shortcomings. This study also
discovered obstacles to the realization of these rights. These obstacles are discrimination of
women in the society as the weaker sex, parity in government cabinet appointments and
parliament. These are normally far below the required 25% standard required by Beijing
conference in 1995. It is argued that women can transform the nation and bring about
sustainable development if they are empowered and their potentials maximized. This paper
concludes by suggesting that the empowerment of women and elimination of discrimination
against women are good for the national development of The Gambia.
Introduction
Human rights are the basic rights and freedoms that belong to every person in the world, from
birth until death. They apply regardless of where you are from, what you believe in or how you
choose to live your life. They can never be taken away, although they can sometimes be
restricted, for example, if a person breaks the law, or in the interests of national security. These
basic rights are based on shared values like dignity, fairness, equality, respect and independence.
These values are defined and protected by law.1 Fundamental human rights have been described
as rights which seek to define and assert humanity and human dignity, as well as to provide a
medium of responsibility in daily interactions and relationships with both states and citizens.2
Women’s rights are an integral part of fundamental human rights, and consist of significant
objectives and directive principles of the state policy. The constitution lays down certain
directive principles of state policy, which though not justiciable, are 'fundamental in governance
of the country and it is the duty of the state to apply these principles in making laws. These lay
down that the State shall strive to promote the welfare of people by securing and protecting as
effectively as it may, a social order, in which justice-social, economic and political-shall form in
all institutions of national life. “The principle of state policy in this chapter shall form part of the
public policy of The Gambia for establishment of a just, free and democratic state.”3 In The
Gambia, women and children are most hit by human rights violations in comparison to men, as
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they suffer certain specific forms of violence such as rape, some acts of traditional beliefs,
assault and trauma.4 In Sarra Camara v State,5 the appellant was charged before Kanifing
Magistrates on two counts of rape contrary to Section 121 of Code (cap 10 Laws of The
Gambia). See also IGP v modou Touray.6 Women suffer this violence in silence because of the
humiliation and isolation by the community, due to the stigma associated with being a victim of
the crime. Another practical example of a Nigerian case, Ronke Shonde, a banker and mother of
two, was beaten to death by her husband, Lekan Shonde, in Lagos. A manhunt for Mr. Shonde,
who fled the murder scene, was launched.7
The aim of this paper is to analyze the laws relating to the protection of the rights of women
under different legislative provisions, and the obstacle that constrains the realization of these
rights and opportunities. It advocates that priority in the allocation of resources for the
implementation of human rights and practice should be observed. Laws and programmes that
allow violence and discrimination against women should be eliminated. Present and even past
Governments have made efforts to enhance women’s rights in the Gambia by giving the position
of the Vice President to a woman, as well as a few other ministerial positions, and have also
allocated a percentage of participation in governance and state policy to women. 8 However, this
affirmative action has not completely taken care of discrimination against women. Women are
very instrumental in the development of society, yet they suffer neglect. They constitute 52% of
the total population of The Gambia and they have numerical strength; thus improving the status
of the women, can bring about transformation and enhance the national security system. Women
are the upholders of society and the managers of homes; they are visionaries and act as mirror to
Men.9 A woman has a versatile nature and is capable of doing everything a man can do, Women
and Men are different but equal before God.
National Development
The link between per capital income and the number living in poverty is income distribution. 10 It
is a truism that poverty will be eliminated much more rapidly if any given rate of economic
growth is accompanied by declining a concentration of (incomes ditto). Equality should
however, be considered an objective in its own right. The third elements in development. Social
barriers and inhibitions of an unequal society distort the personalities of those with high income
no less than of those who are poor.11 Some critical factors, such as poverty, unemployment, and
inequality rates determine the level of development in a country. These example, women are
generally at higher risk of poverty than men as they are less likely to be in paid employment,
4
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tend to have lower pensions, are more involved in unpaid caring responsibilities and when they
are in work, are frequently paid less even for the same job.12 These central problems have been
growing worse, especially if all have, it would be strange to call the result development, even if
per capital income doubled. This applies, of course, to the future too. A plan which conveys no
target for reducing poverty, unemployment and inequality can hardly be considered a
development plan. The fulfillment of human potential requires much that cannot be specified
purely in economic terms. The other requirements include adequate educational levels, freedom
of speech, and citizenship of a nation that is truly independent, both economically and politically.
National development refers to the ability of a nation to improve the lives of its citizens. 13
National development implies the development of a nation as a whole. It can best be defined as
the all-round and balanced development of different aspects of the nation viz. political,
economic, social, cultural, scientific and material.14 John Vaizey, opined that: “National
development is the total effect of all citizen forces and addition to the stock of physical, human
resources, knowledge and skill.”15United Nations Decade Report defined it thus: “National
development is growth plus change. Change in turn is social and cultural as well as economic
and qualitative as well as quantitative.” 16 Broadly, development of the nation encapsulates such
parameters as:
i) Development through a planned national economy;
ii) Increase in agricultural production through application of modern technical know-how;
iii) Development of human resource;
iv) Application of science and technology in production sector;
v) Provision of mass education; and
vi) Provision of various facilities to meet the needs and aspirations of disadvantaged,
deprived, and poorest of the poor segments of population.17
Federal governments draw up national development plans and policies based on the perceived
needs of their citizens. Many include an emphasis on reducing poverty, affordable and available
housing and community development.
Protection of Women’s Rights by the Constitutions of The Gambia and Nigeria
The 1997 Constitution of The Gambia contains laws which are very important to the realization
of women’s right. The Constitution provides for the equal rights of all citizens whether male or
female, thus: “The state shall endeavour to ensure equal opportunity and full participation for
women in the economic development of the country.” 18“National integration shall be actively
12
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encouraged whilst discrimination on ground of place of origin, sex… shall be prohibited” 19
The fundamental objectives and directive principles of state policy within the 1999 Nigerian
Constitution provide for the welfare of Nigerian citizens. Section 14(b) provides that security and
welfare of the people of Nigeria shall be the primary purse of the government. It goes further to
state that the participation by the people in their government shall be ensured in accordance with
the provision of the Constitution.20 The phrase “people of Nigeria” refers to all citizens without
discrimination based on sex to both male and female. Therefore both Constitutions promote
and encourage the formation of associations that cut across ethnic and linguistic, religious or
sectional barriers. Section15 (4) of The Gambian constitution purports that the state fosters a
feeling of belonging and involvement among the various peoples of the federation and that
loyalty to the nation shall override sectional loyalties, which means that all men and women in
the Country should have a sense of belonging and commit their loyalty to the state before their
association.21 This provision makes men and women equal before the law without
discrimination.
The Gambian Constitution embodies the economic objectives of the state policy and encourages
the harnessing of the resources of the nation in order to promote natural prosperity, and an
efficient, dynamic and self-reliant economy.22 Section 215(1) provides that the national economy
is done in such a way as to secure maximum welfare, freedom and happiness of every citizen on
the basis of social justice and equity of status and opportunity. In furtherance of this, section
215(4) provides that the economic system of the nation will not be operated in such a manner as
to permit the concentration of wealth or means of production and exchange in the hands of few
individuals or groups, suitable and adequate shelter, reasonable national minimum living wage,
old age care, pension and unemployment, sick benefits and welfare of disabled shall be provided
for all citizens. The social objective of the state specifically states that the social order be
founded on the ideals of freedom, equality, and justice. Sections 216(4) and 33 of the Gambia
respectively provide that health, safety and welfare of all person in employment are safeguarded,
not endangered or abused, and there is provision for adequate medical and health facility for all
persons, without discrimination on sex or any ground, the evolution and promotion of family is
encouraged.23 As such, there clearly exists an obligation by the state to direct policy towards
ensuring that there are equal and adequate opportunities at all level equally. The Nigeria
Constitution also expressly guarantees and protects the right of women to freedom from
discrimination by any form merely by sex, origin, religion and political opinions. 24
The right of a woman to acquire and own immovable property anywhere in the Gambia is
protected in the Constitution.25 Any person who is aggrieved as a result of violation may apply to
a high court of a state for redress. This means that women who are victims of violence and
19
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discrimination may apply to a high court for redress by way of fundamental human rights
enforcement procedure of The Gambia and under any law that discourages violence and
discrimination against women. The right to acquire and own immovable property should include
inherited properties, as women are faced with the problem of inheriting or being part of
inheritance after the death of their spouses. In Oloko v. Giwa,26 the court held that generally,
widows do not inherit their deceased husband’s property. They are only allowed to remain in the
house and a portion of land.
Furthermore, “any woman who is married shall be deemed to be of full age”. Section 24 of the
Children’s Act of the Gambia provides “subject to the provisions of any applicable personal law,
no child is capable of contracting a valid marriage so contacted is voidable.”27 This provision has
been drastically abused by must Gambian men especially men in the northern part of Nigeria,
based on religion, despite the fact that both countries have secular constitutions. The Gambian
Constitution and Nigerian Constitution, respectively provides that “any woman who is married
shall be deemed to be of full age”. This section should always be read together with Section19
(1) of the 1999 constitution (FRN) which explains what full age means. "Full age" means the
age of eighteen years and above, any woman who is married shall be deemed to be of full age. 28
This is to protect young girls within the ages of twelve and sixteen from being forced into
marriage.
Lacuna in the Constitutional Provisions
The language of The Gambian Constitution is general in nature, unlike that of Nigeria
Constitution that is mostly masculine. For example, the use of the pronoun “he” refers to male
Section 15(3) of the Nigerian 1999 Constitution,29 and would protect women if the section was
reframed neutrally. The formation of association should instead cut across ethnic, linguistic,
religious, gendered and other sectional barriers. Protection from discrimination, all persons shall
be equal before the laws,30 of The Gambia is general in Nature. It appears the 1997
Constitution31 seeks to protect vulnerable groups, but does not specifically include maternity
benefits and leave for pregnant working mothers. Reduce hospital burden, and increase economic
options will go a long way towards protecting them. Right to marry: women of full age and
capacity shall have the right to marry and have a family. 32 But it does not protect women against
underage marriage, and makes no reference to age, in only saying “full age” but not stating what
that means.33 By comparison, in Nigeria full age means 18 years. Section 9 (1) of the 1999
Constitution expanded to read together in determining when a girl is considered to have reached
marriageable age. Women’s rights in the 1999 Constitution would have been better protected if
26
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one of the purposes had been to spell out and include gender equity in the Constitution. Female
participation in the Executive Committee and other government bodies of the political party
would have been more gender inclusive if the members of the committee were made to reflect
gender balance and equity.
Other Instruments Protecting Women’s Rights
i) African Charter on Human and People’s Rights
African charter on Human and People’s Rights of which The Gambia is a member, with the
headquarters based in The Gambia.34 This charter was ratified in Nigeria in 1983 and has become
part of the laws of the federation since 1990; though the act came into force on 17 March 1983.
The charter prohibits discrimination and encourages equity of persons, Article 3 of the charter
provides that every person is equal before the law and everyone is to be protected by the law.
Article 19 states that all humans are equal and they are to enjoy the same respect and equal rights
and nobody is to dominate another person.35 The African Charter on Human Rights, the protocol
provides broad protection for women’s human rights, including their sexual and reproductive
rights.36
ii) Convention on the Elimination of all Forms of Discrimination Against Women (CEDAW)
This convention, which has a far reaching international outlook on the rights of women is meant
to eliminate all forms of discrimination against women in human societies. The Articles define
discrimination against women as anything that can bring unequal treatment between men and
women while carrying out their livelihood.37 The CEDAW Convention has been cited to courts
and by courts of different countries in an increasing number of cases in recent years. CEDAW
legally binds all States Parties to fulfill, protect and respect women’s human rights – this means
that States are responsible not just for their own actions, but also for eliminating discrimination
that is being perpetrated by private individuals and organizations.
iii) Universal Declaration of Human Rights 1948
This convention states that all human beings are born free and equal in dignity and rights. They
are endowed with reason and conscience, and should act towards one another in a spirit of
brotherhood. Article 2 provides that everyone is entitled to all the rights and freedoms set forth in
this declaration, without distinction of any kind such as race, colour, sex, language, or religion.
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Article 16 of the declaration also recognizes that men and women are entitled to equal rights as
to marriage, during marriage and at it dissolution.38
iv) United Nations Charter
The purpose of United Nations Charter is to encourage the respect for human rights without
distinction because sex. It is declared that: “The United Nations shall place no restriction on the
eligibility of men and women to participate in any capacity and under equal conditions.” Article
2 of the charter also provides that “everyone is entitled to all the rights and freedoms set forth in
this declaration without distinction of any kind”.
v) International Convention on Civil and Political Rights 1966
This provides that all individuals are entitled to exercise the rights recognized in the convection
without discrimination based on birth, race, and sex. The same right is provided under Article 2
of international convection on economic, social and cultural convention of 1966.39 The above
provision is pertinent to women’s rights as provided, also Article 3 ensures the equal right of
both men and women to the enjoyment of all civil and political rights set out in the International
Covenant on Civil and Political Rights (ICCPR). The rights protected under the ICCPR include
Article 6 – Right to life. Article 7 – Freedom from torture. Article 8 – Right to not be enslaved.
Article 9 – Right to liberty and security of the person.40 The above provision is pertinent to
women’s rights as provided also in Article 3 ensures the equal right of both men and women to
the enjoyment of all civil and political rights set out in the ICCPR. The rights protected under the
International Covenant on Civil and Political Rights (ICCPR) include: Article 6 – Right to life.
Article 7 – Freedom from torture. Article 8 – Right to not be enslaved. Article 9 – Right to
liberty and security of the person.41 We can clearly see the benefit here in the Gambia women
occupying the position of Vice president,42 a position Nigeria women hardly get.
Impediment to Realizing Women’s Rights
This section explores some practices that have continued to affect women’s ability to exercise
their rights, as stated by international instruments in The Gambia. Some of these practices
include:
i) Cultural Practices
Most cultural practices are discriminatory towards women. According to this paper, in most
Gambian customs, the male child has an edge over his female counterpart from birth, through the
period of socialization; as female children are trained to believe that different roles exist for
different sexes. The women’s place is in the kitchen no matter her level of education. The man is
entitled to public life. Marriage and child-bearing are considered great accomplishments in
society. The same is true of Jammeh's 2016 law against child marriage. "It's taking us back to
square one," she said. Before the ban, about 75 percent of girls in Gambia were cut in the name
38
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of FGM and 30 percent married before the age of 18, UNICEF says. 43 Some of these cultural
practices manifest further during the widowhood period, child marriage, inability of a woman to
own property or inherit property male child syndromes among others. Among the Mandinka in
this area of Gambia, both common and individual property rights are recognized: family-cleared
land designated Nwruo collectively farmed by the family but under the control of the male
household head; and individually cleared land designated kamanynngo which if cleared by a
woman, gives her access to land with partial...44 Traditionally, the male is believed to have more
economic and socio-cultural values. This has widened the disparity between male and female
illiteracy. Women have a dress code. They are considered more responsible and decent when
they tie wrappers and cover their heads. Women feel it’s their responsibility to uphold and
preserve their traditions.
Another tradition in The Gambia and Nigeria is Female Genital Mutilation/Cutting (FMG/C)
FMG/C is a skill driven by deep-seated traditional beliefs by 20 million women and girls have
undergone FGM.45 Mothers and grandmothers insist on exciting their daughters and
granddaughters to prepare them for eligibility of marriage. Sometimes only social security within
the community. It is out of love and care for the future of their daughters that this practices is
perpetuated. The socializing process which mould the attitudes of girls and women prepares
them to accent pain and suffering as an inevitable part of women’s life, and as an obligation to be
observed for acceptance by their respective societies bringing ethnics and gender identity. In The
Gambia where “prevalence of FGM/C is estimated at 73.6%, 46 with 1.3 million women having
undergone the practice (UNICEF 2013).47 The prevalence varies widely between regions with
and across ethnic groups. The regions with higher prevalence are the Upper River Region (99%),
the Lower River Region (90.6%), and the Western Coast Region (84.5%). The higher prevalence
of the practices is found among the Mandinkas, Sarahulehs, Jolas, and Fulas. 48 The percentage of
the FGM/C practice declines lightly for women with secondary education and above. The
practice appears more common in the rural areas than in the urban areas. There are several
religions in Gambia but the common ones are traditional religion, Islam and Christianity. The
practices of these religions do not encourage gender balance. They do not encourage the
empowerment of women. Women are considered defiled during their monthly menstruation or
bleeding during childbirth.49
ii) Traditional Beliefs
Traditionally, the male is believed to have more economic and socio-cultural values. This has
widened the disparity between male and female illiteracy. Women have a dress code. They are
considered more responsible and decent when they tie wrappers and cover their heads. Women
43

https://www.globalcitizen.org/en/content/trf-gambia-democracy-fgm-child-marriage/ accessed 29/9/2021.
https://www.sciencedirect.com/science/article/pii/S0305750X97000302 accessed 29/9/2021.
45
The Guardian. Newspaper Tuesday 11 Oct 2016 p2 of The Gambia.
46
UNICEF & THE GAMBIA BUREAU OF STATISTICS (2010) THE GAMBIA MULTIPLE INDICATOR CLUSTER survey 2010,
Banjul, The Gambia.
47
KAPLAN, A, FORBES, M. BONHOURE, I, UTZET; MJ MANNEH, M, CEESAY, H (2013a) “female Genital Mutilation/
cutting (PGM) IN THE GAMBIA in: long term health consequences and complications during delivery and for the
new born” International Journal of Women’s Health; 5.323-331.
48
GAMBIA BUREAU OF STATISTICS (2014) Population and Housing Census 2013-Preliminary Report.
49
Purification of women Leviticus 12:2 , Quran keep themselves pure (2.222).
44

59

GAMBIA LAW REVIEW VOL.3, ISSUE 1, 2021

feel it’s their responsibility to uphold and preserve their traditions. There are several religions in
Gambia but the common ones are Traditional religion, Islam and Christianity. The practices of
these religions do not encourage gender balance. They do not encourage the empowerment of
women. Women are considered defiled during their monthly menstruation or bleeding during
childbirth.50
iii) Religious Practices
In some Christian ministries or churches women are not ordained as ministers. 51 And in Islam
women are asked to cover their whole body so that no man sees them and admires them. Muslim
men can marry more than one wife, and if you are the younger wife, the children may not respect
you. They don’t call you Mother yet they call their father ‘Father’. 52 All this happens because of
discrimination. In Pagan practice, if a woman offends the husband she is asked to kill a chicken
to ask for forgiveness, but does that mean the man cannot offend the woman? The holy Quran
contains ten verses extolling the good treatment of women. Several specifically enjoin kindness
to women.53
iv) Educational Factors
Women as a group have a very low representation in education. This is responsible for the high
rate of illiteracy among particular rural women. 54 This is affecting their ability to become
involved in the development of t Gambia society. Some of the factors responsible for low
educational representation among women include early marriage, poverty preference of male
child and ignorance.55
v) Political Factors
Women neither participate in government nor in the decision-making process. The Gambian
societal views about politics have discouraged women from getting involved in it. Only few are
either not of child-bearing age, for example with the Vice president of the country, both former
and present. Wives, children of past politicians, widows or divorced persons may not participate
in politics for fear of public ridicule.56 Thus, women are not well represented, and are absent
where gender policies are considered and implemented. Though women exercise numerical
strength, they do not participate in public and the decision making- process which is a game of
number.
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vi) Women in Sport
Violence against women has no boundary, and clearly affects women’s rights. “Women in sports
have experienced sexual advances from men in sports. Gambia women are not an exception.57
There is a lot of violence perpetuated against women in sports, stemming from questions like
why women participate in sports, which is dangerous because we do not always see these
attitudes as an offence. People tell female sportspersons, “you are always acting like a man”,
even among female colleagues, but it is not appropriate to look at women as men or men telling
women that this is what women or men can do or cannot do.

vii) Male Child Syndrome
African countries operate the patriarchy system which Gambia also practices, where the male
child is preferred to his female counterpart.58 This syndrome allows sons to inherit the property
and status of their parents. The discrimination against the girl starts from birth through youthful
age to adulthood. In some homes girls are asked to respect their brothers because they are boys,
they should respect, because being respectful is a virtue, I see this a lot in homes. Findings from
McHale and Crouter's (2003). 59 The parents will tell the girls “why would you talk to him like
that? He is a man...” The boys asserts more authority in their father’s house than the girls. This
practice affects women’s right of freedom from discrimination as provided by the 1997
Constitution and Article 2 of the African Charter on Human and People’s Rights, which
emphasizes equality of all persons and non-discrimination against any person, irrespective of
sex, race, ethnicity or religion.60 Other practices that affect women’s rights in most African
countries include pregnancy and childbearing, which is an exhibit for fertility prowess. Where
couples are unable to bring forth children, then the wife is to be blamed. 61Additionally, the wife
is not only blamed, society begins to call her names associated with evil.
viii) Widowhood Practices
Most widowhood practices in The Gambia and in Nigeria are impediments to the realization of
women’s rights. These practices are oppressive, discriminatory, and dehumanizing. 62 For
instance, if a woman’s husband dies, she is regarded as a chattel to be inherited by his family
members.63 There is a general assumption under most customary laws that a wife has a hand in
the death of her husband. In Nigeria, the wife is subjected to some forms of widowhood
practices, which are out to either vindicate or convict her. These include ordeals which involve
the drinking of water used in washing the corpse of the deceased husband, or other prepared
concoction. Nwanegbo (1996) widowhood practices among the Igbos Where the explanations are
57
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not satisfactory, the widow must drink the water used in bathing the corpse of her husband to
prove her innocence. In fact, there is no end to the humiliating punishment encountered by
widows under the cover of native laws and customs. These practices violate the woman’s right to
dignity of human person under section 28 (1) and article (18) and (2).64
ix) Child Marriage
A child been defined by the provision of the children and young person’s Act as a person for
under age of 14years.65 A child marriage is a marriage by or with a person who has attained
maturity. In most African rural areas, Gambia inclusive, children are forced into marriage even
when they have not attended such marriage able age this is not done voluntarily. The consent of
the child is not sought and obtained before giving her out in marriage. These practices offend the
child’s right to respect for her dignity of person and personals liberty. And those young girls are
often married to persons of their father or even grandfather’s age.
x) Economics factors
African women and particularly Gambians constitute about 51% of the population’s productive
and reproductive activities like giving birth to children, doing domestic chores, farming to
sustain the family, but they still suffer economic powerless like lack of access to credit and
finance. They are also not allowed to own or inherit land, and are denied the right to occupy high
profile offices such as presidency. This affects their economic empowerment. They are never
made the head only to be an assistant.66
xi) Wife Battering
Despite the level of civilization, men still beat their wives and that fact is not farfetched in
reason, as women are regarded as the weaker sex or considered as to be beaten like children or
molested. Even when the man does wrong, she cannot correct him or even dare talk about the
wrong of the man. We have received testimonies from a lot of women who confessed that their
husbands beats them when they want to have sex, when they delay food, when they see them
eating and even when she is pregnant and so on –some to the extent of being killed.67
xii) Social ills
Another bad practice done among men of the Gambia is that they marry European ladies and tell
their women to pretend to the European lady that she is sister to him, and used her as house help.
She becomes a house girl to the European woman or to both, by doing washing of the European
clothes. The excuse always is that he wants to make money for betterment of the family at the
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expense of the woman, which is an immoral way of making money for the family without
regards to her dignity.68
xiii) Rape violence
Women and children suffer the hit during crisis and war situations, even though there is no such
there is no such situation in The Gambia, unlike Nigeria, Sierra Leone, Rwanda, and Liberia 69
However, there is serious prevailing crisis of rape among young girls in The Gambia70, and
married women are not exempt from it. This comes as a result of women being considered as the
weaker sex. This discrimination is why they suffer this kind of trauma. Women are also raped by
their spouses. During war they become sex slaves, for example in Sierra Leone and Liberia 71.
The kidnapping of 233 Chibok school girls in Nigeria sometime in 2014 sparked international
waves with phrase “Bring back our Girls” and recently, in the month of February 2018 about 110
or so other girls were kidnapped by the Boko Haram in Dapchi Yobe state. Another painful one
is that of Leah Sheribe who is reportedly gives birth to baby boy for Boko Haram Commander
after Being forced to convert To Islam.72 These girls are either forcefully and violently rape and
subjected into force marriage by this group of terrorist, or are forced to undertake terrorist acts
such as becoming suicide bombers. There is this case of rampant human trafficking of these
young girls in southern Nigeria where the girls are being taken to Europe to engage as social sex
workers (prostitution), and before they obtain freedom, they must pay huge amounts of money to
their so called criminal gang masters for the expenses.73 This is a worry for the Gambia as young
girls in Gambia engage with ‘Tubac’ (old European men) in other to earn living for them and
their parents- what a fragrant abuse of human dignity in the name of survival.
Women’s Rights and Implication for National Development
The fact that the contribution of about 51% of the population is seemingly ignored is not good
for the development of any nation. Women are found in both formal and informal sectors. As
mothers, they can coordinate, deliver and influence a lot of change. Women like the former Vice
president Fatoumatta Jallow Tambajang who was also Women’s Affairs Minister and other
female ministers and the present Vice President Dr. Isatou Touray in government have proven
their worth. The inability of women to access the political, economic and social spheres have
hampered their development and affected the entire system. It is very important, therefore, that
conscious effort are made to address the imbalance in the public administration and governance
of The Gambia. The affirmative, action which has been introduced to ensure proportionate
representation of women, has been abused and misapplied, but has in many ways bettered the
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lots of women.74 Other countries such as Nigeria are fighting for the operation of 35%
affirmative action for women to ensure equitable gender balance in governance, offer
educational opportunities for especially, women. Recently, there have been many government
instruments like the Sustainable Development Goals 75, poverty eradication schemes to enhance
the economic and political lives of the people. Furthermore, incorporating several objectives of
the Beijing Declaration will better the lot of women in establishing the Gambia. 76 Where equality
exists between men and women, both sexes can have equal opportunities, rights and obligations.
When this is done, both men and women will be able to develop their full potential and bring
about national development.
Summary and Recommendation
The struggle to eliminate gender discrimination, at national and international levels, has offered
women better opportunities but have not eliminated discrimination. The laws and international
instruments that protect women’s rights are either deficient or incomplete, thus giving a leeway
for unenforceability. The implementation of these laws to address women’s right abuses leaves a
lot to be desired. Women still suffer marginalization. They are grossly abused or relegated to the
background. They also face gender-based violence. As discussed, factors like traditional beliefs,
social cultural and religious practices are considered as responsible for the disparity between
men and women. Some of the gender-based violence that women suffer includes wife beating,
rape, and sexual slavery especially during war, and commercial sex work.
It appears that custom and traditions are more adhered to than fundamental human rights and
freedoms. Women have contributed to their own problems for example, most widowhood
practices of shaving the woman’s head and other dehumanizing treatment carried out against
women by other women, which is often the same for human trafficking of young girls, as carried
out by women. All actions that violate the rights of women should be reported to the law
enforcement agencies, and such victims of discrimination should be allowed speedy access to
justice. There should be aggressive campaigns and orientations on women’s rights, gender-based
violence and redress, and view and reinforcement of provisions of laws that protect the rights of
women in and all African countries.
The government should operate inclusive policies where both men and women are involved in
development policies, and efforts towards protecting the women should not only be an act of
showing kindness to women but part of national development for the Gambia. This right against
FGM/C is highly commendable but more action should be taken until justice is done. The
language of the constitution should be gender-neutral, the fundamental enforcement rules and
procedures copies should be made free and given to everybody to inform and educate them on
how to access justice when rights are denied.
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DECENTRALIZATION OF POLICING POWERS IN NIGERIA: A LEGAL
FRAMEWORK FOR ITS REALIZATION
Ifeolu John Koni
Abstract
The question as to whether the worsening security challenges in Nigeria can be overcome
through the centralized policing system embodied in the Constitution of the Federal Republic of
Nigeria 1999 (as amended) has recently generated a great deal of concern among Nigerians
from all walks of life. Across political and religious divides, the consensus seems to favour
devolution of powers from the centre to the grassroots in line with the political status of Nigeria
as a federal State. This paper uses the doctrinal methodology to examine the extant legal
framework for policing in Nigeria and finds that it cannot accommodate the proposals for reform
being put forward by different interest groups, such as the Nigeria’s Governors’ forum and the
Civil Society organizations. The paper further finds that other (foreign) jurisdictions like the
United States of America (USA), Canada, Brazil and India, which also operate a federal system
of government, avoid concentration of policing powers at the centre. As a way out of the security
quagmire, the paper suggests the adoption of the USA policing model and urges the National
Assembly to ensure that all provisions forbidding the devolution of policing powers to the State
and Local Governments are altered in its ongoing attempt to review the 1999 Constitution.
Introduction
One of the primary objectives of governance in Nigeria is the security of lives and property. This
is well documented in the country’s organic law- the Constitution of the Federal Republic of
Nigeria (CFRN) 1999 (as amended).1 To this end, Section 14(2) (b) provides that “the security
and welfare of the people shall be the primary purpose of government.” To facilitate the
accomplishment of this purpose, the Constitution under Section 214 establishes the Nigeria
Police Force (NPF). The powers and duties of the Force, according to section 214(1)(b) of the
Constitution, are to be determined by law. Acting pursuant to this provision, the National
Assembly of Nigeria enacted the Police Act 2020. 2 By virtue of Section 4 of the Act, the police
are vested with the primary assignment of maintaining public safety, law and order. The section
provides, inter alia, that the police shall maintain public safety, law and order, and protect the
lives and property of all persons in Nigeria. To achieve this, the section further states that the
police shall prevent and detect crimes and protect the rights and freedom of every person in
Nigeria as provided in the Constitution, the African Chapter on Human and Peoples’ Rights and
any other law.3
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It is clear from the foregoing that the main agency through which the government discharges its
primary duty of securing lives and property and maintaining public order and safety is the
Nigeria Police Force. It is thus not surprising that whenever government fails in its duty of
securing lives and property, as the worsening security challenges currently facing Nigeria appear
to indicate, attention will shift to the police. It is apparently for this reason that the issue of police
reform (restructuring) has dominated national discourse and debates in the last few months. As
the search for peace and security continues, contributors and commentators across ethnic and
religious divides have been raising a cacophony of voices regarding the exact shape or form the
reform of the Nigeria police should take. It is intended in this paper to propose a legal framework
for the reform of the police in a way that permits devolution of policing from the Federal to
community levels. In the conduct of this study, lessons shall be drawn from other jurisdictions
like America, Canada, Brazil and India. These countries have been chosen because they share the
same political structure (Federalism) as Nigeria.
Background to the Study
A report published by one of Nigeria’s leading newspapers, The Punch,4 indicated that Nigeria
lost 2000 of its citizens to worsening insecurity in the first three months of 2021. Earlier in April
(2021), the country’s Minister of Defence, Major General Bashir Magashi, was reported in a
television interview, reported by another newspaper, Vanguard, that ‘Nigeria is bleeding.’5 This
statement was made shortly after an unspecified number of soldiers were mown down by
insurgents operating in the Northern part of the country. The spate of killings, of both security
operatives and harmless citizens, has led to a desperate search for solutions to Nigeria’s
worsening insecurity. As the search continues, a great deal of attention is focused on the police.
Many analysts and commentators, within and outside the corridors of powers, are worried that
the police force is over centralized. For example, the Chairman of Nigeria’s Governors’ Forum
and Governor of Ekiti State, Kayode Fayemi, advocated that community policing would be
cardinal to addressing security challenges in Nigeria. 6 Expressing this view at a security forum
held at Ado-Ekiti, capital of Ekiti State, the Governor lamented the non-implementation of
recommendations made at different fora in the last 20 years on how the police could be
reformed. In a related development, the House of Representatives, on 17 th March 2021,
constituted a special committee on national security and charged it with the responsibility of
undertaking a comprehensive study of the issues and challenges of national security. 7 The
committee, according to the Speaker, Femi Gbajabiamila, was set up as part of the House’s
efforts to address the incessant cases of insecurity across parts of the country.
Furthermore, the imperative of police reform dominated the public hearings conducted recently
by the National Assembly on the proposed review of the 1999 Constitution. The public hearings
in the six geo-political zones of Nigeria saw many stakeholders, interest groups and opinion
4
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leaders vigorously canvassing for the devolution of policing powers from the centre (Federal
Government) to the State and community Local Government) levels. One of the commentators,
Governor Nasir El-Rufai of Kaduna State, was reported to have restated his support for the
devolution of powers from the Federal to the States in such a way that the latter would be
allowed to control their mineral resources and run their own police and courts up to the appellate
level.8 The clamour for power devolution and State police, as advocated by the Governor ElRufai while welcoming the federal legislators to Kaduna State, had dominated the public
hearings on constitutional review which took place in different parts of the country. The
restructuring of the Police in line with the proposals being put forward by agitators for police
reform does not appear possible under the present constitutional jurisprudence, particularly
having regard to Section 214(1) which states, inter alia, that ‘no other police force shall be
established for the Federation or any part thereof.’ Establishing a State or Local Government
police will entail an alteration of the legal framework for policing in Nigeria. This paper is about
how this task can be achieved.
Evolution of Policing in Nigeria
Some commentators and scholars have argued that the perceived disconnect between the Nigeria
Police Force and the people it is meant to protect is primarily a function of the historical
antecedents of the organization. In the words of Tobi Soniyi, the editor of an online newspaper,
THISDAYLIVE, to understand why the Nigeria Police Force behaves the way it does, looks no
further than the history of its creation.9 According to him, studies on the role of police during the
colonial era have shown that the police forces established by the colonial masters between 1861
and 1960 were designed as occupation forces to put down any resistance to the exploitation of
the resources of the indigenous people for the development of their home countries. Quoting a
report authored by the Network on Police Reform in Nigeria and Open Society Justice, Soniyi
laments thus:
Colonial authorities used the police principally to control local communities and
tamp down any challenges to colonialism. Colonial police earned a reputation for
the brutal subjugation of communities and suppression of resistance to colonial
rule. The foundations of the NPF’s brutality were laid during this period.
This view agrees with the opinion expressed by Etannibi Alemika, a professor of law and
criminology, cited in Soniyi’s report. In the words of the legal scholar and expert in police
reform, the colonizers executed the colonial project employing violence and fraud or deceits.
According to her, Nigeria’s constituent nationalities were conquered at different periods. As a
nationality is conquered British colonial presence is founded by establishing a police force for
the territory while violence and force were employed to conquer the nationalities. 10 She further
opined that the colonizers for fear of resistance established police force under different names
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and employed them as an instrument of violence and oppression against the indigenous
population.
The history of the NPF dates back to 1820 when it was first established. In 1879, an armed
paramilitary Hausa constabulary, comprising 1200 members, was established. This was followed
by the formation of the Lagos Police 1896. Earlier in 1888, the Royal Niger Company
established the Royal Niger Company constabulary in Northern Nigeria. In 1894, the Niger
Coast constabulary was formed in Calabar under the Niger Coast Protectorate. When the
Southern and Northern Protectorates were proclaimed in 1914, the Royal Niger Company
constabulary was grouped into two to form the Northern Nigeria Police and the Southern Nigeria
Police.11 It will be recalled that during the colonial era, most of the police forces were associated
with the local authorities. After Nigeria gained its political independence in 1960 and the first
Republic came into being, the police forces were first regionalized and later nationalized. Earlier
in 1913, Lagos colony was merged with the Southern and Northern Protectorates to form the new
Colony of Nigeria. And in 1930, the northern and southern police forces were merged to form
the first colonial national force, otherwise known as the Nigeria Police Force. 12 The post-colonial
period saw the emergence of local police side by side with the Federal police, following the
adoption of a regional system of government. However, in 1966, the military regime of Aguiyi
Ironsi, set up a committee to consider the desirability or otherwise of a dual police system and
prisons service. Before the committee could turn in its report, the Ironsi regime was overthrown
in a palace coup led by General Yakubu Gowon (rtd). The committee nevertheless submitted its
report to the new military government. The main gist of the recommendations of the committee
was the abolition of local police forces and prison services. Accepting the recommendation, the
Federal Government noted that the ‘local forces were poorly trained, corrupt and used for
partisan political power in the Northern and Western Regions.’ 13
The Nigeria police witnessed a chequered history during the successive military regimes that
governed the country from 1967 to 1979, although they fared a little better under General Gowon
(1967-1975) when they were co-opted into governance as members of the national ruling
council. The police as an organization suffered a great deal of neglect in terms of funding and
operational equipment for much of the military era as the soldiers feared that a strong and
formidable force could pose a threat to the Armed Forces and could be used as a counter force
during military coups. Soniyi observes that rather than equipping the police to serve as the basic
tool for the promotion and protection of internal security, the military governments chose to set
up task forces comprising the army and police officers, with each unit being led by a soldier,
often junior in rank to the police officers on the task force.14 The fortune of the police changed
for the better during the civilian administration of President Shehu Shagari (1979-1983). The
Constitution of the Federal Republic of Nigeria that was in force during that period designated
the Nigeria Police as the national police of Nigeria with extensive jurisdiction throughout the
country.15 However, there were provisions in the 1979 Constitution for the setting up of separate
11
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Nigeria Police Force (NPF) branches forming part of the Armed Forces of the Federation or for
the protection of harbours, waterways, railways and airfields.16 By mid-1980, plans were
announced by the Shagari administration to expand the police force to 200,000. And by 1983, the
strength of the force was put at about 152,000, with more than 1,300 police stations
nationwide.17 There was also a provision in the 1979 Constitution for a Police Service
Commission that was responsible for policy, organization, administration, and finance of the
force.18 This commission was, however, abolished by the General Ibrahim Babangida military
regime in February 1989 and replaced with the Nigeria Police Council placed under direct
presidential control. The Babangida regime in 1986 reorganized the NPF into seven area
commands and five directorates, namely criminal investigations, logistics, supplies, training and
operations. Each of the directorates was placed under the control of a Deputy Inspector-General.
The return to democracy rule in May 1999 signaled the dawn of a new era for the Nigeria Police.
The NPF was designated as a federal institution under the new Constitution- Constitution of the
Federal Republic of Nigeria 1999 (as amended). The provision creating the NPF prohibits the
establishment of any other police force for the Federation or any of its federating units. In this
connection, section 214(1) of the Constitution states as follows: “There shall be a Police Force in
Nigeria, which shall be known as the Nigeria Police Force, and subject to the provisions of this
section no other police force shall be established for the Federation or any part thereof.”
The 1999 Constitution also places the NPF under the command of the Inspector-General of
Police (IGP) while the command of any contingents of the force in a State are placed under the
Commissioner of Police (COP) of that State, subject to the authority of the IGP. 19 The President
of the Republic is vested with the power to appoint the IGP on the advice of the Nigeria Police
Council while a State Commissioner of Police is appointed by the Police Service Commission. 20
The pioneer Inspector-General of Police in Nigeria was Louis Edet (1964-1966) after whom the
Force Headquarters in Abuja, Federal Capital Territory, is named, while the current IGP is
Usman Alkali Baba. The latter was appointed by the President in February 2021 to replace
Mohammed Adamu who retired from the Force about the same period. The appointment of the
new IGP was confirmed by the Police Council on 4 June 2021.
Functions of the Nigeria Police
The Nigeria Police is the principal law enforcement agency in the country. However, beyond
being a law enforcement organ of the State, the force is conferred with some powers and
functions spelt out in some enabling statutes. The 1999 Constitution stipulates under Section
214(2) that the NPF shall be organized and administered in accordance with such provisions as
may be prescribed by an Act of the National Assembly and shall have such powers and duties as
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may be conferred upon them by law. 21 Pursuant to this provision, the National Assembly enacted
the Police Force (Establishment) Act 2020 which repeals the former Police Act. 22 The former
Act conferred limited functions on the police, namely:
(i)
prevention and detection of crime;
(ii)
apprehension of offenders;
(iii) preservation of law and order;
(iv)
the protection of life and property;
(v)
due enforcement of all laws and regulations with which they are directly
charged;
(vi)
Such other military duties within or without Nigeria as may be required of
them by or under the authority of the Act.23
The new Act under the same Section 4 has, however, expanded the functions of the police to
incorporate more items that are germane to the role of the police force in a democratic society.
The section states as follows:
The Police Force shall:
(a)
prevent and protect the rights and freedom of every person in Nigeria as
provided in the Constitution, the African Chapter on Human and Peoples’
Rights and any other law;
(b)
maintain public safety, law and order;
(c)
protect the lives and property of all persons in Nigeria;
(d)
enforce all laws and regulations without any prejudice to the enabling Acts
of other security agencies;
(e)
discharge such duties within and outside Nigeria as may be required of it
under this Act or any other law;
(f)
collaborate with other agencies to take any necessary action and provide
the required assistance or support to persons in distress, including victims
or road accidents, fire disasters, earthquakes and floods;
(g)
facilitates the free passage and movement on highways, roads and streets
open to the public;
(h)
adopt community partnership in the discharge of its responsibilities under
this Act, or under any other law; and
(i)
vet and approve the registration of private detective schools and private
investigation outfits.
Some of the foregoing functions appear geared towards the creation of a populist police force,
one that is truly people-friendly and is in tandem with best international standards and practices.
The provision of Section 4(a), which requires the police to protect the rights and freedom of
21
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every person in Nigeria as provided in the Constitution and other instruments, and that of Section
4(f) which mandates the force to collaborate with other agencies to provide support and
assistance to persons in distress, including victims of road accidents and other mishaps, are
particularly fascinating. So is that of Section 4 (h) under which the force is required to adopt
community partnership in the discharge of its functions under the Act or any other law. Whether
the present structure of the NPF will allow it to perform these laudable functions is however a
different matter. It is probably for this and other reasons that the clamour for restructuring of the
force has continued to dominate public debates on the search for solutions to Nigeria’s security
challenges.
Apart from the Police Act, the powers and functions of the police are also contained in different
enactments embodying criminal law and justice in Nigeria. For example, under sections 3, 4 and
181 of Administration of Criminal Justice Act (ACJA) 2015, the police can effect lawful arrests
with or without warrant. The police are also empowered to conduct searches both on persons and
premises in the course of conducting investigations under the Act.24 In order to be able to
discharge one of its statutory functions of enforcing laws and regulations, the police force is
empowered under Section 66 of the Police Act to conduct criminal prosecutions in any court in
Nigeria. This power is however exercisable subject to two conditions. First, the power is subject
to the provisions of Sections 174 and 211 of the 1999 Constitution and section 106 of the ACJA
which relate to the powers of the Attorney - General of the Federation and of a State to institute,
take over and continue or discontinue criminal proceedings against any person before any court
of law in Nigeria.25 Second, the police officer who can exercise this power must also be a legal
practitioner.26 It should be noted, however, that a police officer who is not a lawyer can
prosecute criminal cases before the courts in respect of offences which non qualified legal
practitioners can prosecute.27
Structure of the Nigeria Police Force
The structure of the NPF is determined by law and regulations. The relevant laws governing this
matter are the 1999 Constitution and the Police Act. By the provision of Section 214 of the
Constitution, the NPF is a centralized organization, that is to say, it is exclusively Federal
institution. The Constitution specifically provides that no other police force shall be established
for the Federation or any part thereof. The centrality of the Nigeria police is further strengthened
by the Second Schedule to the 1999 Constitution which names police and other government
security services as one of the items on the Exclusive Legislative List of the Federal
Government.28
i) Inspector General of Police: Appointment and Tenure
The Nigerian Police Force is headed by the Inspector General of the Police (IGP) who is
appointed by the President on the advice of the Nigeria Police Council from among serving
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members of the force29. The Constitution provides that the NPF shall be under the command of
the IGP while any other contingents of the force stationed in a State shall be under the command
of the Commissioner of Police (COP) of that State, subject to the authority of the IGP.30 The
IGP, as head of the NPF, is answerable to the President in the performance of his duties. In this
connection, subsection 3 of Section 215 of the Constitution states that the President may give to
the IGP such lawful directions with respect to the maintenance of public safety and order as he
may consider necessary, adding that the IGP must comply with such directions or cause them to
be complied with. It is similarly provided that the Governor of a State may also give to the COP
such lawful directions for the maintenance of public safety and order as he may deem
necessary.31 There is, however, a major difference in the status of the directions by the President
to the IGP and those given by the Governor to the COP. In the latter, there is a proviso to
subsection 4 which states that the Commissioner of Police may request that the matter be
referred to the President or a cabinet Minister authorized by the President for his directions
before carrying out the directions given by the Governor. This proviso has effectively whittled
down the power of the Governor of a State to give directions to the COP in that State, even
where such directions are, to all intents and purposes, lawful and necessary. By the provision of
subsection (2) of section 216, before making any appointment to the office of the IGP or
removing him from office, the President is required to consult the Nigeria Police Council. The
IGP appears to enjoy some measure of security of tenure. By the provisions of Section 7 (4) of
the Police Act, he shall not be removed from office except for gross misconduct, gross violation
of the Constitution or demonstrable incapacity to effectively discharge the duties of his office.
He is to hold office for a term of four years.32
ii) Commissioner of Police: Appointment and Tenure
The Constitution provides that there shall be a Commissioner of Police for each State of the
Federation who shall be appointed by the Police Service Commission.33 It is further provided
that any contingents of the NPF stationed in a State shall, subject to the authority of the IGP, be
under the command of the COP of that State.34As stated earlier, the COP is required to receive
lawful directions from the Governor of the State where he is serving but before carrying out such
directions he may refer the matter to the IGP or the President or a Minister for his directions.35
There is no specific provision in the Constitution for the tenure and removal of a Commissioner
of Police but the Police Act states that a person so appointed shall hold office until promotion,
redeployment, retirement or removal by the Police Service Commission on account of gross
misconduct or incapacity to perform the functions of his office, as the case may be.36
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iii) Other Senior Police Officers
The police hierarchy comprises some other senior officers like the Deputy Inspectors General of
Police (DIGPs) and Assistant Inspector General of Police (AIGs). The appointment of these
high-ranking officers is usually the prerogative of the Police Service Commission. In this
connection, the Police Act provides that the Commission shall on the recommendation of the
IGP appoint for the force such numbers of Deputy Inspectors General of Police and Assistant
Inspectors General of Police as are required for the efficient performance of the functions of the
Police Force.37 The DIGs and AIGs are required to perform functions and responsibilities and
exercise such powers as are assigned to them by the IGP.38 In the absence from office of the IGP,
the most senior DIGP is to act on behalf of the IGP in the performance of the functions of the
latter’s office.39 The DIGPs and AIGPs are entitled to hold office until promotion, retirement or
removal by the Police Service Commission on account of gross misconduct or incapacity to
perform the functions of their offices after following due process.40
iv) Establishment of the Police Council
The 1999 Constitution, under Section 214(2) (a), provides that the NPF shall be organized and
administered in accordance with such provisions as may be prescribed by an Act of the National
Assembly. The Police Act enacted pursuant to this provision creates a body known as the Police
Council and vests it with the powers to organize and administer the Police Force.41 The Council,
declared by the Act as the highest policy making body, in matters relating to the Police,42
consists of the President, as the Chairman, the Governor of the 36 States, the Chairman of the
Police Service Commission, and the Inspector General of Police. On the functions of the
Council, subsection (3) of Section 6 of the Act provides as follows:
a. The organization and administration of the Police Force and all other matters
relating to the Police Force (not being matters relating to the use and
operational control of the Police Force, or the appointment, disciplinary
control of the Police Force, or the appointment, disciplinary control and
dismissal of members of the Police Force);
b. the general supervision of the Police Force;
c. advising the President on the appointment of the Inspector- General of the
Police; and
d. receiving and deliberating on reports and advising the President or Inspector
General of Police on actions to be taken –
i) pertaining to policing matters from the States of the Federation and the
Federal Capital Territory, Abuja on any crucial decision on their Security
Committee Meetings held during the three months preceding a quarterly
meeting of the Police Council; and
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ii) On security concerns relating to policing from the States and the Federal
Capital Territory, Abuja, and taking such action as it may consider
appropriate.
The Act further provides that the Police Council shall meet twice a year and may hold
emergency meetings when necessary.43
Defects in the Extant Structure of the Nigeria Police
One major defect in the structure of the Nigeria Police Force is its over-centralization. As noted
earlier, the 1999 Constitution forecloses the creation of any other police force either at the State
or Local Government level. This violates the letter and spirit of the federal system of government
that Nigeria claims to be practicing. By the provision of Section 2 (2) of the 1999 Constitution, it
is stated that Nigeria shall be a Federation consisting of States and a Federal Capital Territory.
The Constitution further provides that there shall be seven hundred and sixty-eight local
government areas in Nigeria44. By the foregoing constitutional provision, Nigeria operates a
three-tier system of government, namely, the Federal Government, State Government and Local
Government. As the primary responsibility for the maintenance of law and order is that of the
police, it is expected that this important security apparatus is structured in such a way as to assist
governance at different levels in line with what obtains in other climes that have also adopted the
federal system of government.45
Arising from the foregoing defects is the inability of the Governor of a State to exercise control
over the contingents of the police force stationed in his State. As noted earlier, also, the 1999
Constitution merely allows the Governor to give to the Commissioner of Police such lawful
directions with respect to the maintenance and securing of public safety and public order within
the State as he may consider necessary46 without any provision as to the protection of this power.
Even though the subsection says the COP “shall comply with those directions or cause them to
be complied with” the proviso to this clause has practically taken away this power or rendered it
meaningless or otiose. It says that before carrying out any such directions the COP may request
that the matter be referred to the President or such Minister of the Government of the Federation
as may be authorized by the President. It is to be noted, interestingly, that the same
qualification/limitation does not apply to the power of the President to give lawful directions to
the IGP.47 The clause simply makes it obligatory for the IGP to carry out the President’s
directions. Although the provision speaks of ‘lawful directions’ there is nowhere in the
Constitution, either under this section or the interpretation section (Section 318), where the term
“lawful directions” is defined. This leaves the IGP with absolute discretion as to what will
amount to ‘lawful directions’ within the meaning of this subsection.
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The greater absurdity in the provisions of Section 215 is the proviso to subsection (4) thereof
which denies a sitting Governor the power to exercise control over the contingents of the police
force stationed in his State. The 1999 Constitution declares unequivocally that the Governor of a
State shall be the Chief Executive of that State.48 If this provision is read together with that of
section 5(2) of the Constitution, a Governor may properly be described as the Chief Security
Officer of his State.49 The proviso to subsection (4) of section 215 allows the COP of a State to
refer any matter in respect to which a Governor has given lawful directions to the President or
even a cabinet minister for his opinion. The implication is that the COP, after referring a matter
to the President or Minister and the latter feels otherwise, can ignore the lawful directions given
by the Governor. And this is notwithstanding the fact that the directions may be lawful and are
necessary for the security of public safety and order. This can happen when the ruling party at
the centre is different from the one in power at the State level. The foregoing defects are the
major reasons for the unending clamour for the devolution of policing system in Nigeria. As this
paper is intended, inter alia, to propose a framework for a restructured police force, we shall now
proceed to examine the main features of the policing systems of at least four other countries that
have adopted the federal system of government in order to bring out the lessons that Nigeria can
learn from them.
Lessons from Other Jurisdictions
The countries that have been selected for this comparative analysis are United States of America,
Canada, Brazil, and India, with special focus on the U.S.
i) United States of America
In the US, the police system has been referred to as the most decentralized in the world as every
community is entitled to run its own police department, leaving federal and state officials with
only the authority to conduct local investigations into certain offences. 50 According to a report by
a non-governmental organization, Saferworld, the US police are organized around four levels,
namely(a) Local-level police forces e.g. those of cities, townships, villages, boroughs,
and incorporated towns;
(b) Sheriff departments and county police forces in numerous counties;
(c) Police Forces and criminal investigation agencies created by each of the 50
States; and
(d) The Federal System.
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It has been suggested that the extant U.S. police structure is a function of public resentment to
overconcentration of police power at the centre.51 The logic in this argument, from which Nigeria
stands a great deal of lessons to learn, is that local problems require local solutions and that the
entire nation suffer and local authorities weakened in the event of all or most offences
becoming federal and all police powers transferred to Washington DC, the U.S seat of power.
Indeed, local-level policing is widely integrated into the U.S security system in view of the belief
that Local Governments do exercise powers that are similar to those of larger governments in
such areas as raising taxes or establishing police forces. Accordingly, in America, there are more
municipal police departments (estimated at 15,000) than any other kind of police agency. 52 At
the county level, the top law enforcement officers are the Sheriffs the number of which has been
estimated to be 3,100 presently. 53 The Sheriffs are responsible for running jails, collection of
taxes and security of court house. At the State level, the State police function under an
arrangement in which jurisdiction is shared with the municipal and county police. Although the
State police do exercise territorial and sub-national authority, they can exercise power over
smaller forces as and when required.
It is to be noted that in the United States, every State has its own separate police structure,
although the institution (of State police) often operates under a common umbrella tagged
Department of Public Safety. 54 A State police functions like a local agency the only difference
being that the former has a State-wide jurisdiction. It should be noted importantly that the U.S
Constitution, unlike Nigeria’s, does not create a national or federal police force but merely
confers on the Federal Government power over a limited number of offences. What exist in
America are federal police agencies the number of which has been put approximately at 60. 55
The agency primarily responsible for law enforcement in the U.S is the Justice Department (JD).
Established in 1870, the Department discharges its functions through some key agencies like the
Drug Enforcement Administration (DEA), the Federal Bureau of Investigation (FBI) and the U.S
Marshalls otherwise known as the Judicial Security. The FBI carries out both intelligence and
law enforcement duties, investigates crimes assigned to it and gathers and analyses intelligence
in a bid to combat security challenges facing the United States. Basically, the FBI conducts
investigation into –
(a) violations of federal criminal laws e.g. possession and sale of illegal drugs, or
cyber crimes
(b) domestic terrorism
(c) Hate crimes and other civil rights violations.56
The FBI, it should be noted, works in collaboration with State and local enforcement agencies
and can prosecute those who commit federal crimes in State courts. One major difference
between the FBI and the State and Local police departments is its nationwide reach. This
notwithstanding, the FBI does not exercise control over nor take over the investigations
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conducted by the State and local police agencies as the latter are not subordinate to the Bureau
under the American policing system.
ii) Canada, Brazil and India
In Canada, a federal country like Nigeria, at the national level, policing is largely decentralized,
with policing responsibility distributed among the ten provincial and several municipal
governments, leading to a large number of autonomous police agencies which provide security
service to their respective territorial jurisdiction. However, there is some element of
centralization through the operation of the Royal Canadian Mounted Police charged with the
responsibility of enforcing federal laws. It has also been suggested that under the pressures of
modernization and professionalization, the structure of Canadian policing is getting more
centralized, particularly with local police services being replaced by regional and provincial
police agencies.57 In Brazil, another federal country, there seems to be a balance between a
central authority and a limited number of regional police forces. This country operates three
police forces at the federal level, namely Federal Police, the Federal Highway Police, and the
Federal Railway Police. At the State level, there exists a police force which is under the authority
of the State’s Secretariat for Public Security. Brazil, like many other Latin American States, also
operates a Military Police Force which is under the control of the Armed Forces of the country.
Another federal State that operates a decentralized policing system is India. Although this
country established, in 1947, the All-India Services for Public Administration, including the
Indian Police Service, which is responsible for the training of police forces of the States and
cities, the various States and main cities maintain autonomous police forces with specific
features and police structures. It must equally be noted that India maintains federal security
agencies such as the Border Security Force, the Central Reserve Police Force, and the National
Security Guard.
The Way Forward
The declaration by the Governor of Rivers State, Nyeson Wike, in September 2020 that no
Governor in Nigeria is a chief security officer in his State is axiomatic of the apparent
helplessness of Governors – and even Local Government Chairmen–with respect to the
maintenance of peace and security at State or community level. The outspoken Governor, in a
declaration that was widely reported by the Nigerian national dailies,58 said instead the
Governors should be seen and referred to as logistic officers. Governor Wike who spoke as a
guest of Channels Television Sunrise Daily, stated thus:
The Governors are chief logistic officers. No Governor is a chief security officer.
When it concerns providing logistics that is what we do, but talking about being
chief security officer, no. What control do you have? When I as a Governor wake
up in the morning, I can’t find my ADC, I can’t find my orderly, and I ask
questions, they say they have all been withdrawn, so what chief security officer
are you?
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The frustration expressed by Governor Wike in this interview underscores the imperative of
restructuring policing in Nigeria in line with the country’s status as a federal State. As pointed
out earlier in this paper, the intention of the 1999 Constitution to create a Federation with the
three tiers of government is doubtless. In this regard, the Constitution declares that Nigeria shall
be a Federation consisting of States and a Federal Capital Territory59. And by the provision of
section 2(6), it is stated that there shall be 768 local government areas in Nigeria. Similarly,
section 7(1) of the Constitution states, inter alia that the system of local government by
democratically elected local government councils is under this Constitution guaranteed. One of
the strongest arguments for decentralization of policing in a federation is that it is the primary
responsibility of every government to ensure the safety of lives and property within its
jurisdiction. This is an obligation imposed by law as can be gleaned from the provision of section
14(2) (b) of the 1999 Constitution cited earlier in this paper.60 The word government as used in
this section is not restricted to the Federal Government. In the context of Nigeria’s federalism,
the word must be interpreted broadly to be referring to the three tiers of government, namely, the
Federal Government, State Government and the Local Government. Now, if the police force is
exclusively controlled by one of these tiers – the Federal Government – how can the other two
tiers discharge their constitutional responsibilities? It is in the light of the foregoing impasse that
we will be making the following suggestions.
First, the policing authority in Nigeria should be remodeled in line with the country’s status as a
federal State. In this connection, the U.S model, examined earlier in this paper, should be
substantially adopted. In short, policing in Nigeria should be organised around local – level
police forces, police forces and agencies created by each of the 36 States and the FCT, Abuja,
and the Federal police. These forces should be structured in such a way as to ensure effective
collaboration and synergy in the discharge of their primary responsibility of the maintenance of
law and order, and the preservation of public peace and safety. A clause can be inserted in the
Constitution to ensure that this is guaranteed.
Second, in order to allay the often-expressed- fear that local and State police forces can be
abused or misused by politicians to oppress their opponents, the new policing model can be
structured after the court system. In this respect, a new body to be known as National Police
Council (NPC) can be set up to perform similar functions as those of the National Judicial
Council (NJC). The NPC can be vested with the power of appointment, promotion, discipline
and removal of all police personnel from the local to the federal police. The establishment and
composition of the proposed National Police Council should be done in such a way that the body
will enjoy both political and financial autonomy. It should in fact be free from any form of
governmental control either at the Federal or State level.
Third, all police officers in Nigeria, from the local to the Federal levels, should enjoy security of
tenure, in the same way as judicial personnel of both the Federal and State courts are protected
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78

DECENTRALIZATION OF POLICING POWERS IN NIGERIA

by the 1999 Constitution.61 This will enable them to discharge their duties professionally,
impartially, and dispassionately.
The new model being herein recommended will require substantial alterations of the relevant
provisions of the Constitution, particularly sections 214-216. The ongoing attempt by the
National Assembly to review the 1999 Constitution offers a golden opportunity to do the
needful. In altering these relevant provisions, the National Assembly should be willing to insert
new clauses that can guarantee the independence and impartiality of police forces and agencies
that will be established at the different tiers of government in line with the model proposed in
this paper.
Conclusion
It should be clear to Nigerian leaders by now that a palliative approach to solving the numerous
security challenges facing the nation cannot produce the desired result. An example of such
approach was seen in January 2021 when the President, Muhammadu Buhari, removed the
Service Chiefs and replaced them with new officers. Although the decision was widely
applauded by Nigerians, including security experts, 62 it has not succeeded in solving the
problem, as the security challenges in Nigeria have since worsened. What this suggests is that the
country needs a new approach to policing. The truth is, the criminal elements are not spirits; they
live among the people and in the various communities. Many of these hoodlums are known to
and by the inhabitants of the various communities in Nigeria. Unfortunately, the top-bottom
approach to policing has been most unhelpful as most of the police personnel deployed to these
communities are strangers, quite unfamiliar with the terrains in which they have been detailed to
enforce law and order. The result is that these officers become helpless while some of them are
even ambushed and killed by the criminal elements they are supposed to fight. The above
challenges, indeed, underscore the need for the nation to embrace the bottom-up approach to
policing. This will go a long way in bringing policing closer to the people. It will also enable the
Governors and Local Government Chairmen to function as Chief Security Officers of their
respective States and Councils. And in the event of breaches in the security agenda of a State or
Local government Area, the people affected will have no doubt as to who should be held
responsible. For now, as far as the security of Nigeria and Nigerians is concerned, the buck stops
at the State House, Abuja. The State Governors and Local Government Chairmen cannot share in
the all-important responsibility of preserving public peace, safety and order. And this is not good
for the nation.
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NATURE, CAUSES AND APPROACHES TO ENDING THE
SECURITY CHALLENGE IN NIGERIA
Olaposi. A. Olaseeni
Abstract
Nigeria is a heterogeneous country. recently, it is facing dire security challenges, including the
Boko Haram sect’s terror insurgencies in the north-east region, the secessionist (separatist)
movement in south-east by the Indigenous People of Biafra (IPOB), the agitation for selfdetermination and the creation of Oduduwa Republic in south-west, the farmers-herders clashes
which began in the north-central region but spiraled to the other regions of the country, armed
banditry and kidnapping, to mention but a few. As the Nigerian armed forces attempt to
practically respond to the security challenges, they continue to metastasize and grow in
frequency, taking on new and more virulent dimensions, the continuous flourishing of the
challenges being owed to the people’s discontent with the total collapse of the country’s social,
economic and political structures. From the foregoing, the present article examines the nature,
causes and approaches to effectively address the security challenges of terror insurgencies, selfdetermination and other acts of criminality in Nigeria. The article adopts a descriptive approach
or research methodology to appraise the various issues. Accordingly, the article derives its data
from the secondary source of information, including textbooks, journal articles, newspaper
reports and internet materials. It concludes by recommending that the government should,
among other things, provide gainful employments for its teeming youths to avoid joblessness and
youth restiveness, provide social amenities for the citizenry, and structurally reform the national
security architecture and operational agencies for better operations, etc.
Introduction
For centuries, the geographical entity known as Nigeria has always been a melting pot. 1 In spite
of its different cultures, ethnicities, tribes, languages, dialects and religions, the country has a
rich history and legacy of age-long peaceful cohabitation amongst its people. 2 Today, however,
the story has changed for the worse. The once peaceful country is now the victim of its own
history. Since it returned to civilian administration on 29 th May, 1999, after successive military
regimes which began on 31st December, 1983, the country has been facing the worst security
challenges of its time. Insurgency groups, such as Boko Haram3 and ISWAP,4 have been waging
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Nigeria is located in West Africa. Its land, which covers 923,768 Sq. km., is bordered in the West, East, North and
South by the Republics of Benin, Cameroon, Niger and Chad respectively. See British Government, Proposal for the
Revision of the Constitution of Nigeria (White Paper, Cmd. 6599, 1945) No 4.
2
The population of the federation of thirty-six states with six geo-political zones (North-West, North-East, NorthCentral, South-West, South-East and South-South) is estimated at 200 million. See Oluyede Peter, Nigerian
Administrative Law (2nd edn, IUPL 1991) 2.
3
‘Boko Haram’ is both Hausa and Arabic language. ‘Boko’, is derived from the word ‘Boka’ or sorcerer and it means
‘Western education’ while ‘Haram’ means ‘forbidden’. Put together, the term ‘Boko Haram’ literally means that
‘Western education is forbidden’. However, it is the name of a terrorist group in north-east Nigeria. See Adeseri
Omonobi and Marama Ndahi, ‘How We Formed Boko Haram’ the Vanguard, (27 July 2011) 12.
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sustained terror wars against the government in north-east while the agitators of the Biafran and
Oduduwa Republics creations have rekindled the fire of self-determination and separatism in
south-east and south-west of Nigeria respectively. Other violent crimes, such as kidnapping,
armed banditry and the menace of Fulani herders have also become a harsh reality in today’s
Nigeria’s social milieu.5 The federal government has made several attempts to practically and
effectively deal with the security challenges in the country but to no avail. 6 Despite all its spirited
efforts to address the menace of insecurity, terror insurgencies and acts of criminality are on the
rise, thereby signifying a worsened state of insecurity7 and their effects on the social, political,
and economic development in Nigeria. Internal security challenges are making scorn of the
efforts of the Nigerian security agencies and the billions of naira the federal government budgets
annually as security votes. Owing to terror insurgencies and acts of criminality, the country’s
foreign direct investment (FDI) into its economy decreased from $8.41 billion in the first quarter
to $1.69 in the second quarter, accounting for 80% decline.8
Regarding the particular and most worrisome security threat by Boko Haram in the north-east
alone, the sect’s terror wars have been devastating for those directly affected by them. Though
the exact numbers may be disputed, but in its twelfth year, the sect’s terror attacks have led to
between 20,000 and 30,000 deaths,9 the displacement of about 2.7 million persons in the Lake
Chad Basin, the over 2.9 million IDPs in north-east Nigeria, the nearly 684,000 IDPs in
proximate Cameroon, Chad and Niger and the 304,000 refugees in the four countries. 10 The
sect’s terror campaigns have also caused the destruction of basic educational and health care
facilities, the attack on and release of criminals from correctional centres, the sacking and carting

4

ISWAP is also known as Wilayat Garb Ifrqiya, meaning “West African Province”. After pledging allegiance to
Islamic State of Iraq and the Levant in 2015, the name was briefly changed to “Islamic State in West Africa” (ISWA)
or “Islamic State’s West African Province” (ISWAP).
5
Mevayerore Daniel Igbini, ‘Insurgency in Nigeria: the Prognosis and its Effects on the Nigerian Politics’ [2020]
Journal of Danubian Studies and Research 440.
6
The government enacted the Terrorism (Prevention) (Amendment) Act, 2013, to criminalise terrorism and punish
the offences of aiding, financing, encouraging and supplying materials to terrorists. Similarly, the Nigerian security
agencies, that is, the Nigerian Army, the Nigeria Police, the Nigerian Navy and the Directorate of State Security
Service are combining efforts to contain acts of terror and criminality in the country. See Institute for Empirical
Research in Economics, University of Zurich, Measuring Terrorism (Working Paper No 17, 2013) ch 34.
7
Ajibola O. O., ‘Terrorism and Insurgency in Northern Nigeria: A Study of the Origins and Nature of Boko Haram’
[2015] RHSS 6, 15.
8
Gboyega Akinsanmi, ‘Nigeria: Experts Lament 80 Percent Drop in Foreign Direct Investment’ This Day (Lagos, 25
July 2021) 14.
9
The US Commission on International Religious Freedom claimed that Boko Haram killed 8,279 persons in 2020.
The Global Terrorism Index reported Nigeria as the world’s third most terrorized country among the six deadliest
terrorist groups in the world, hosting Boko Haram/ISWAP and Fulani militants. For more information, see Michael
Dulue, ‘Mindless Killing of Pupils in Yobe State’ the Punch (10 July 2013) 24; and The Editorial, ‘Averting Nigeria’s
Catastrophic Collapse’ the Punch (22 February 2021) 22.
10
Catherine Gaffey, ‘Why are Over 1 Million Displaced Persons in Nigeria Scared to Go Home?’ Newsweek
(America, 12 October 2017) 31, also available on <www.newsweek.com/boko-haram-idps-refugees-nigeria683001> accessed 18 May 2021; and Institute for Security Studies, How Boko Haram Specifically Targets Displaced
People (ISS Policy Briefing No 109, 2017) para 2.12.
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away of arms and ammunition from police stations and military formations, 11 and the abduction
of children and college undergraduates from their schools in north-east Nigeria.12
The Nature of the Security Challenges in Nigeria
The numerous acts of terror and criminality across the length and breadth of Nigeria have
different or specific manifestations. However, they have an identical peculiarity of
unconventional insurgency with the attendant political instability and the crisis of legitimacy and
sustainable socio-economic development.13 The violent eruptions which are taking place since
May 29, 1999, and resulting in the loss of lives and property can be situated within asymmetric
warfare, arising from the political, religious and ethnic diversities in Nigeria, and essentially
fought between inter-ethnic and religious majorities and minorities in several parts of the
country.14 They manifest in political, social and economic forms. In each of the threats, the lives
of those directly affected by them are in danger while they are causing a huge embarrassment to
the government who finds it very difficult to combat the security challenges in the country.15 By
characterizing the internal violent eruptions as asymmetric warfare, reference is had to the
commonly-used descriptive shorthand for the twenty-first century unconventional internal armed
conflicts and their corresponding challenges for international humanitarian law or the law of
war.16 This guerilla warfare, as they are also called, consists in the use of every possible means
and methods to make the adversary really pay the price of acceleration, so that the war ultimately
becomes unaffordable.17 Because the armed conflicts are mostly domestic or internal in
character, the local fighters or recruits within the communities have unfettered advantage over
the clandestine nature of their execution. However, the asymmetry is posing a huge challenge for
the government armed forces to win in the fight against insurgency and criminality. 18 As
Raymond aptly remarks ‘the partisans win the war if they don’t lose it and those who are fighting
against partisans lose the war if they don’t win it’.19 Secondly, the violent campaigns or attacks
in Nigeria are characterized by the use of new or modern instruments of warfare. Giving the
11

On July 26, 2009, the sect had its first clash with security agencies on the Dutsen-Tanshi Police Station, Bauchi
State, in an all-night operation in which thirty-nine of its members, two policemen and one soldier died; on July 27,
2009, it invaded the Potiskum Police Divisional Headquarters, Yobe State, killed three policemen and one fire
service officer, and made away with arms and ammunition; on June 16, 2011, it bombed the Nigeria Police Force
Headquarters, Abuja; and on April 22, 2011, it freed fourteen prisoners during a jailbreak in Yola, Adamawa State.
See Adeyemi Laolu, ‘History of Bomb Blasts in Nigeria’ The Guardian (27 August 2011) 13.
12
See Onyekpere Eze, ‘Terrorism, Education and Implications for Northern Nigeria’ The Punch (1 March 2021) 24;
and Olaseeni Olaposi and Mimiko Olukayode, ‘Boko Haram’s Abduction of the Chibok Schoolgirls in North East
Nigeria: From Insurgency to Crime against Humanity’ (2019) 3 (2) KIULJ 277.
13
Saheed G. Adegoke, ‘Insurgency, Armed Banditry and Corruption in Nigeria: the Bane of Socio-Economic Underdevelopment’ [2020] 2(1) IJAAS 18.
14
Alubo O, Ethnic Conflict and Citizenship Crises in the Central Region (PEFS, 2nd edn, UIP 2006) 158.
15
Chukwu C. and Chiemeka O, ‘Unemployment, Proliferation of Small Arms and the Effects of Democracy in
Nigeria’s Niger Delta: the Way Forward’ [2015] IJARSC 54.
16
See Herfried Munkler, ‘the Wars of the 21st Century’ (2003) 85 (849) IRRC 9.
17
See Robin GeiB and Michael Siegrist, ‘Has the Armed Conflict in Afghanistan Affected the Rules on the Conduct
of Hostilities?’ (2011) 93 (881) IRRC 17.
18
Achodo C. C., ‘Boko Haram Insurgency: a Rethink in Strategic and Tactical Response Towards Resolving the Crisis’
Nextier Issues (London, Special Report, 23 January 2019) 4.
19
See Raymond Aron, The Permanent War (1st edn, Frankfurt/M., Germany, 1953) 48.
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modus operandi of the terror insurgencies and acts of criminality, terrorist groups and criminal
gangs, including the members of the Boko Haram and IPOB groups, have access to increased
advanced technology and the use of amazing sophisticated weapons, with the greatest precision,
velocity or speed and the balance of strength while engaging in hostilities. 20 Terror groups and
criminal elements adopt unpredictable and highly undetectable strategies and greater material
resources to carry out their violent attacks on the civilian population and government
installations. These methods of warfare are sufficient to fortify insurgents groups and criminal
gangs, and are automatically tipping the scale of victory on their side.
If the foregoing analysis of the nature of the security challenges in Nigeria is anything to go by,
it will mean that the internal asymmetric warfare by Boko Haram, IPOB and herders, among
others, both in northern and southern Nigeria, can be dimensioned, in all its ramifications, from
the groups’ ability to strategically use sophisticated weapons to further intensify their warfare,
and to easily change tactics, devise new methods, and to shift sights of other targets in the
absence of any force and without detection.21 Speed or acceleration and the type of weapons used
are the reasons why the terror groups and criminal gangs are recording heavy damage among the
civilian population and government infrastructure.22
Causes of Security Challenges in Nigeria
Inarguably, since the country returned to civil rule, a reasonable number of causes or factors are
responsible for her internal security challenge, including the latest one, which is the agitation for
the creation of Biafran Republic by IPOB in south-east. This article identifies the factors which
may likely be a combination of two or more of the following major and minor factors or causes
of the prevalent terror insurgencies and criminality in Nigeria:
1. Poverty, hunger, and economic depression. The failure of the successive administrations,
both military and civil, to address the major challenge of poverty bewildering the country has
made life worrisome and only the fittest survive.23 Quite a number of its people are living in
extreme poverty and severe economic crunch, with an estimated 87 million Nigerians or
about half of the country’s estimated population living on less than $1.90 a day. 24 Since those
entrusted with the management of the economic affairs of the country have cornered all its
commonwealth, economic deprivation and depression, poverty and hunger are influencing
people to resort to acts of criminality and terror in order to meet their daily needs. 25 This can
be stated concerning the emergence of Boko Haram. Having realized that the political elites
used the instrumentality of Western culture and education to impoverish the region, the
young men brainwashed others to believe that only terror wars and full implementation of
20

Amalu N. S., ‘Impact of Boko Haram Insurgency on Human Security in Nigeria’ [2015] 14 GJSS 35, 42.
Olatuyi Jide, ‘Terrorism: Meanings, Impacts and Responses (2)’ the Guardian (27 September 2011) 80.
22
See Olanrewaju Simeon ‘Boko Haram Activities: Bomb Attacks, the Need for Vigilance and Security
Consciousness’ News Bulletin (Nigeria, 19 March 2012) 4.
23
Adebayo B, ‘Nigeria Overtakes India in Extreme Poverty Ranking’ (CNN, 19 November 2018)
<https://www.edition.cnn.com/nigeria-overtake-india-in-extreme-poverty-ranking> accessed 20 August 2021.
24
Ibid.
25
Epron S, ‘Emerging Security Threats: Factors and Implications for Nigeria’s Socio-Economic Development 20152019’ [2018] 7(2) JEDS 141-149.
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Shariah law can wipe out the deceivers in their midst and restore social justice, equity,
fairness and economic prosperity. 26 They thereafter formed splintered groups, one of which
metamorphosed to Boko Haram.27
2. Failed and failing State. It is a fact beyond dispute that the failure and predicaments of
Nigeria as a country are in legions. The reality is that the challenges of unemployment,
poverty, hunger and corruption, among others, are part of its self-destruct and the reasons
that the State has lost its sense of direction, responsibility and good governance.28 It can no
longer maintain law and order.29 State failure is the result of bad governance or leadership.
Because the government has failed to be alive to its key responsibility to protect its citizens
and perform its primary function of the provision of basic amenities such as water,
electricity, good road network, quality education, employment, among others, the aggrieved
teeming youths have opted for self-help and outright violence to express their discontent with
the State.30 As Rotberg aptly indicates:
In a collapsing state, state authority weakens and fails. As the state becomes
criminal in its oppression of its citizens, so lawlessness becomes more apparent.
Criminal gangs take over the streets of the cities. Arms and drug trafficking
become more common. Ordinary police forces become paralysed. Anomic
behaviours become the norm. For protection, citizens naturally turn to warlords
and other strong figures who express or activate ethnic or clan solidarity,
therefore offering the possibility of security at a time when all else, and the state
itself, is crumbling.31
3. The Reality of Ethnic/Religious Intolerance. In a multi-ethic and religious country like
Nigeria, intolerance of the other’s ethnic group and religious belief has been considered as
one of the major causes of internal insecurity in the land. 32 The diverse nature of the Nigerian
state, which should have been its greatest strength, unfortunately turns out to be its greatest
undoing. Ethnic bigotry and religious fanaticism have facilitated security challenge in
Nigeria to the extent that it is almost gradually becoming state identity. 33 The elites who
ought to assist diffuse whatever tensions that may arise from ethno-religious colorations are
exploiting people’s minds to stir up mistrust and resentment among the different ethnoreligious groups in Nigeria.34 Because the Nigerian multi ethno-religious society is
characterized by absence of cordiality, mutual fear and suspicion, and a tendency towards
26

See Hobsbawn Eric, the New Century (5th edn, Abacus, London 2000) 36.
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See Ojikutu Rasheed, ‘What Boko Haram Wants’ the Guardian (Nigeria, 9 January 2012) 51.
30
The recent #EndSARS protest revealed the failure of the government to nip local irritants in the bud before they
are sucked into national loop. See Ojewale Olaitan, ‘Youth Protests for Police Reform in Nigeria: What Lies Ahead
for #EndSARS?’ (Brookings Education, 29 October 2020) <https//www.brookings.edu.ng> accessed 12 July 2021.
31
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32
Ozoigbo Bonaventure, ‘Insecurity in Nigeria: Genesis, Consequences and Panacea’ [2019] 4(4) EJSSS 272.
33
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armed violence to settle grievances, the maniac has also affected who gets what concerning
the distribution of scarce revenues, resource allocations and political power, among others. 35
4. Weak and poorly-funded military establishments. The Nigerian security system is considered
to be very weak both in personnel and equipment. By every standard, the number of
personnel in the Nigerian army, air force, police, navy and civil defense corps are far below
the required number and international best practices.36 The few available ones are even
poorly remunerated and poorly equipped with modern-time security apparatuses. Funds for
training, conferences, seminars and workshops are just not there. Owing to the lack of
motivation, modern equipment, corruption, inadequate staffing, poor personnel health and
insurance safety, the Nigerian police care less about the Nigerian project to ensure safety of
lives and property in Nigeria. In some cases, weapons meant for the Nigeria police and army
troops found their ways into the hands of the insurgents. The reality of the situations is that
the terrorists and criminal gangs are taking advantage of the weak security framework in
Nigeria to do criminal exploits.
5.

Porous borders and proliferation of arms. The country’s porous border control and checks
and the proliferation of small arms and light weapons are also responsible for the state of
insecurity in Nigeria. Unregulated influx of small arms and light weapons into Nigeria
through its porous borders in northern Nigeria with neighbouring Chad and Niger and in the
southern part of the country with the Republic of Benin and Cameroon, enabled terror
militancy and crime to thrive in the country. 37 Again, porous borders contribute to the
uncontrollable influx of illegal immigrants into Nigeria, especially in the northern region
where Chadian and Nigerien Fulanis are joining forces with Boko Haram to carry out
criminal activities. It is reported that Nigeria hosts over 70% of about 80 million illegal
weapons which are being used to carry out criminal activities in Africa.38

6. Political or electoral processes and their aftermath. Politics and electoral fraud are yet
another remote but plausible cause of security challenges in Nigeria. The country has a long
history of electoral systems and elections which commenced with its constitutional
developments during the colonial period. The majority of the elections have been
characterized by massive riggings, use of arms and ammunition as well as money to buy
people’s votes and conscience. As soon as elections are over, politicians sideline the political
thugs used for the purposes of rigging to win the elections. However, the thugs would still
retain the arms or guns in their possessions. The consequence from the carefree but terrible
attitude is that the frustrated thugs will stop at nothing to become more vicious, ruthless and
to use the guns for underground objects with the members of their criminal gangs. It is for
35

Ukpong-Umo R. E, ‘Insecurity in Nigeria and the Challenge of Nationhood’ [2016] 16(3) Nigerian Journal of Rural
Sociology 64, 69.
36
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this reason that the majority of the thugs used for the 1999 general elections and the
subsequent elections formed the bulk of the Boko Haram foot soldiers and IPOB militant
agitators.
Towards Defeating the Security Challenges in Nigeria
The security challenges in the country have caused enough troubles to be taken for granted but
more seriously than ever. It has posed a threat to life and property, hampered business activities
and discouraged local and foreign investors. In a nutshell, insecurity is hampering socioeconomic growth and development of the country. How to then find a lasting solution to the
serious security challenges should be the country’s major priority. To successfully deal with the
security challenges and defeat the menace of Boko Haram, IPOB, herders and the likes in
Nigeria, this article suggests the following pro-active approaches:
1. Provision of basic social amenities. The first most important step which the governments, at
all levels, should urgently take is to address the pre-conditions which underlie conflicts and,
by extension, security challenges. They should take a decisive and pro-active step to address
the issue of neglect of the teeming youths and tackle the critical issues of corruption,
poverty, hunger, youth unemployment, ignorance and illiteracy. 39 Northern state
governments should tackle the particular challenges of poverty, hunger, illiteracy and
ignorance. The governments should build more schools to reduce the level of illiteracy and
ignorance,40 and establish skills acquisition and training centers for the youths so as to
contain the scourge of Al majiris, that is, street urchins, thereby making them useful for
themselves and the society. 41 Education may not totally exterminate acts of terror and
criminality, but it will help reduce the population of the unschooled who form the bulk of
the hungry Boko Haram’s foot soldiers in the region.42 The southern governments should
create more jobs for the youths with certificates. With that, poverty and hunger will be
considerably reduced and the quality of life among the youths in the region will be
improved. The federal government should come up with a policy framework for fair
distribution of the wealth of the country without marginalization of some geo-political
regions of the country, particularly the oil-producing regions of south-east and south-south.
After all, poverty is the parent of revolution and crime.
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2. Structural reform of security outfits and their operations. What Nigeria’s security
architecture is offering at the moment cannot end terror insurgencies and acts of
criminality.43 The pitfalls in the approaches by the Nigerian security agencies, including the
Nigeria police, army, navy, air force and the civil defence corps, are obviously the reasons
why the security challenges in the country are intensifying. Therefore, the federal
government needs to structurally reform its security architecture. It should develop new
intelligent networks for information-gathering and establish operational capabilities which
will allow the quick identification, detection and action on the information useful for routing
terrorist infrastructure and criminal elements in Nigeria. 44 Also, the government should
equip the country’s security agencies with appropriate safety measures and automated
national security operations. While the military should work with the local populace to assist
source information on planned terrorism or criminality, its actions should be driven by
modern intelligence and information technology for practical and effective security
surveillance, monitoring and policing.45 The government needs to improve the training of
security officers with modern security technology and provide state-of-the-art equipment,
improved working conditions, appropriate salary or remuneration, and convenient afterservice arrangements.46
3. Collaboration for joint action. The Nigerian government needs to reach out to other
advanced countries of the world for help. It should, as a matter of urgency and without any
delay, shame or loss of national pride, call for external support from countries like the U.S,
Israel and France, with special experience and knowledge in the complex fight against
terrorism and criminality. The government should take advantage of the global action
against terrorism adopted by the United Nations in 2006.47 Within the West Africa subregion, the Nigerian security forces should collaborate and conduct military actions with the
country’s neighbours along the border towns and villages in north-east Nigeria. This is a
strategy which the Nigerian military should urgently explore as part of a comprehensive
approach to countering Boko Haram head-long.48
4. Shun all forms of Ethno-religious bigotry. The federal government of Nigeria should shun
all forms of ethnic, tribal and religious consciousness or diversities while dealing with the
people of the country. 49 In essence, the government should avoid seemingly practices of
mediocrity rather than meritocracy. Those who are qualified and have attained the status of
Directors and Pan Secretary in the Federal civil services or those who are qualified to head
the armed forces should not be denied their rights for preferred candidates. These practices
have, in no small measure, contributed to the problems of the nation over the years.
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Governments at federal and state levels should, as a matter of urgency, desist from such
practices to maintain unity of the nation and to promote professionalism.50
5. Eschew political and election violence. Election violence can be minimized or totally ended
if political parties and voters play the game according to the rules prescribed by the law of
the land, that is, the Constitution of the Federal Republic of Nigeria, 1999, and the Electoral
Act, 2010, and by the Independent National Electoral Commission (INEC), the country’s
electoral body. The Nigerian Constitution and the Electoral Act have set out the rules and
regulations which are expected to guide the conduct of elections in this country. If all those
involved in electoral activities adhere strictly to these rules and regulations, the incidence of
violence and threat to the country’s security during elections would be minimized or even
totally abated.51 In the same vein, politicians who are fond of using political thugs during
campaigns and elections should avoid the practice for good, 52
6. Establishment of community police. For effective management of security challenges in the
country, there is a need for a community-based security structure. Community policing
should be established within each divisional police headquarters for the effective
management of the threat of insecurity. The members of this kind of security arrangement
know very well the terrain of the locality and the neighbourhood as well, the inhabitants of
the area and their characters and when strange elements enter the environ. The current
composition of the Nigerian Police Force can never yield this grass root security that only
the indigenes can provide. What is on the ground today in most Nigerian communities as
‘Local Vigilante Group’ should be legally recognized and given constitutional backing to
complement the functions of the police force. They should be adequately trained, equipped
and paid to effectively and practically carry out these sensitive tasks. 53
7. Effective border control policy. As we have earlier noted, the concerns about the porosity of
the Nigerian borders are glaring. This challenge of porosity is peculiar to Nigeria, Niger,
Chad and Cameroon in the Lake Chad Basin where Boko Haram is fully exploiting the
inadequacies in border controls to crisscross the four countries at will in search of safe
havens.54 The former Minister of Interior in Nigeria, General Abdul-rahman Dambazau
(rtd.), revealed during a stakeholders’ consultation meeting that 70% of the 500 million
small arms and light weapons in West Africa, translating to 350 million, are found in
Nigeria.55 Accordingly, the security of the Nigerian borders can no longer be guaranteed
because there is no clear-cut demarcation showing the end of Nigeria in relation to its
neighbours at the borderlines.56 The government should, therefore, enhance effective
monitoring and control of its porous borders, in order to reduce influx of illegal immigrants
into the country. If practicable, the government should try to experiment with the
50
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international dimension by erecting fences in its borders calculated to be easily accessible to
in flow of illegal immigrants and intensify security therein.
8. Other miscellaneous approaches. Apart from the foregoing, the government can also try the
following miscellaneous approaches: entrench policies which would remove corruption and
promote good leadership; organize regular trainings, conferences, symposia, workshops and
seminars for officers of the Nigerian security forces to enable them keep abreast of modern
and international best practices; motivate officers of the country’s security forces by paying
their salaries and allowances promptly; and arrange decent burial ceremonies for our fallen
heroes in particularly-preserved cemeteries, while their family members are paid their
entitlements promptly.
Conclusion
In this article, we have made efforts to examine, both in praxis and in theory, the security
challenges in Nigeria. The examination was done against the backdrop of the nature and causes
of the protracted terror insurgencies and acts of criminality in the country. We have also
examined in details, the possible approaches by which the security challenges can be brought to
an abrupt end. The article mentioned that the suggested approaches can be combined or
employed separately to address the numerous terror insurgencies by Boko Haram, ISWAP,
IPOB, among others, and the acts of criminality perpetrated by herders and armed bandits,
among others, in Nigeria. In conclusion, given the urgency of the dire situations, it should be
stated unequivocally that the implementation of these suggested approaches in the article calls
for concerted efforts and more determined actions from all Nigerians, including the security
agencies and those living in the communities and directly affected by the armed conflicts. Above
all, collaborative efforts will be a pathway in supporting the governments at all levels to
decisively put the security challenges in the country to rout. At this critical stage, the restoration
of lasting peace and security in the war-torn regions or communities and Nigeria, as a whole, has
become, more than ever, imperative to taking the country a step backward from Armageddon.
May there be peace in the land!
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THE ROLE OF LAW IN THE DEVELOPMENT AND PROMOTION OF THE
APPRENTICESHIP SYSTEM IN THE GAMBIA
Bede Okorie
Abstract
This article examines the role of law in promoting the development of apprenticeships in The
Gambia. Apprenticeship is the learning of a trade on the job usually through a master craftsperson as well as school although the traditional apprenticeship may not involve any school or
classroom/theoretical training. Apprenticeship is a reliable vehicle in developing practical skills
required by industry and society in general as opposed to the general academic education where
there could be a mismatch between the needs of the industry and training received. Many
artisans, such as plumbers, carpenters, tailors in The Gambia are products of apprenticeships.
Unstructured interviews in the course of this study with apprentices, educators, employers, and
their representatives, trade unionists, non-governmental organizations revealed that although
there are existing laws governing technical, vocational, education, training (TVET) in general
and apprenticeships in particular, there is a consensus amongst stakeholders in the field that the
laws are not being enforced. It is pointless to have laws whose provisions are not being
enforced. Laws can be changed or amended when necessary after which they should be
enforceable. After all, law is dynamic. Law enthrones order. Furthermore, it was observed that
the informal or traditional apprenticeship is the predominant form of apprenticeship in
operation and recommends its modernization using the instrumentality of law in addition to
other measures aimed at enhancing it to be consistent with international best practices.
Introduction
Apprenticeship is not a new concept. The idea of human beings seeking to develop and improve
their living conditions is part of human nature. This idea can manifest in the need to acquire
some education or training. Thus there is a need and opportunity to learn a trade. This need is
shared by all classes of people: men and women, adults and children. One of the methods used to
realize this need is the apprenticeship system. Apprenticeship is a part of the technical vocational
education training (TVET). Apprenticeship may not always be adequate to meet industry’s need
for skilled crafts persons. Some employers may hire trained workers on the open market rather
than incur the expenses of training or raid highly skilled crafts persons away from competitors.
However, apprenticeship is a skills delivery vehicle in the industrial ecosystem of any country as
it ‘helps to produce specific human capital with specific job relevant skills which directly enrich
their employability’ 1 The law has long recognized that while a child2 is vulnerable and requires
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protection it is permissible for him to engage in contracts of necessaries and beneficial service
since ‘it is to his advantage that he should acquire the means of earning his livelihood’3
Accordingly, apprenticeship provides an exception to the general contractual incapacity of
children. While most apprentices are youth, an apprentice can be an adult.
Apprenticeship is provided for in The Gambia’s laws4. It has been recognized that as part of the
broader strategy in reducing poverty in the country, there is need to improve human capital levels
‘to ensure that citizens are able to take advantage of employment opportunities’ 5 The youth
appear to be in a particularly precarious situation as it is estimated that nearly sixty percent of the
poor in The Gambia are under the age of twenty years. 6 Happily, the Gambian Government
priorities in its National Development Plan (2019-2021) include the following:
1. Human capital development: Health, education and social protection: in our people
through improved education and health services and building a caring society.
2. Youth empowerment: Reaping the demographic dividend through an empowered youth
and
3. Private sector development and trade: Making the private sector the engine of growth,
transformation and job creation7
The apprenticeship system is a major source of skills acquisition for those in formal
employment and the informal sector. It is accepted that countries with well-established
apprenticeship systems are able to manage school- to- work transitions efficiently for the youth
and achieve lower unemployment rates.8 Apprenticeship training covers traditional production
such as plumbing, metal work/welding, furniture making, bricklaying/building construction,
vehicle maintenance/automobile mechanic.
This study seeks to examine the role of law in improving the apprenticeship system in The
Gambia, identify the gaps (if any) in its regulation and enforcement. The article is divided into
three parts. The first part deals with the nature and scope of apprenticeship under the law and the
operation of the apprenticeship system in The Gambia while the second part considers
international best practices relating to the apprenticeship system. The third part will analyse the
challenges (if any) militating against the development and promotion of the apprenticeship
system in The Gambia.
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History and Evolution of Apprenticeship
Apprenticeship is an age-old practice in many societies. For instance, in England it can be traced
to the medieval craft guilds in the Middle Ages arising from the custom of upper class parents
sending off their children to live with host families. This was an acceptable form of training and
would involve indentures of seven years being drawn up. The servant (apprentice) would live
and learn from his master during the period of training. By the 1563 Statute of Atificers the
conditions or standards of apprenticeships were established.9 This statute was later repealed by
the nineteenth century, nonetheless, the already established standards endured. 10 All over Africa,
apprenticeship has been an age -long method of training young people in trades, crafts and
agriculture before the arrival of the European colonialists and missionary educators. It was a
common practice to see people engage in farming, fishing, carving, smithing, dyeing, and
carpentry. It was a practice guarded by customs, lineage, and rituals. Every male born into a
family was expected to learn his patrilineal craft.11 Fafunwa has noted that although the main
interest of the missionaries was the evangelization of Africans, some of the missionary schools
included bricklaying, farming and carpentry as part of their curriculum.12
In The Gambia, there was little provision for technical education before 1902. However, a
technical school was opened on 3 November, 1902 under the control of the Wesleyan Mission.
Notwithstanding the Wesleyan Mission’s control, the school was non-denominational and had
the encouragement and support of the colonial government. The policy of the government was to
impress it in the pupils that vocational careers were no less honourable than the clerical.
Apprentices received theoretical and practical training in carpentry, masonry and blacksmithing
and the general public benefited from the pupils ‘skills in joinery and iron work. Sadly the
technical school closed about 1920 following the departure of its instructor, Armitage from The
Gambia.13 Skilled labourers were scarce and even more scarce after 1921 when the Wesleyan
Technical School that had been producing many of the colony’s skilled force closed. The Public
Works Department (PWD), which was the biggest employer of labour in the city of Bathurst
(Banjul), felt the scarcity of skilled labour arising from the closure of the technical school.14
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Nature and Scope of Apprenticeship Under the Law
Common Law
According to Section 7(d) of the Gambian Constitution 1997 (as amended) the Laws of The
Gambia include, the common law and principles of equity.15 Under the common law,
apprenticeship is distinguishable from employment proper although it is guided by a contract of
apprenticeship. The distinguishing feature of apprenticeship is that its main object is the
vocational training of the apprentice to enable him belong to a trade or profession. It is usually
for a fixed term during which period the right of the employer to dismiss is restricted.
Consequently, learning rather than serving and the duty of the master (employer) to instruct are
the hallmarks of apprenticeship. In Dunk v. George Waller & Son16 the defendant hired the
plaintiff on a four-year contract of apprenticeship to train him as an engineer. However, he
terminated the contract before the agreed period. In an action for wrongful dismissal, the court
held that the plaintiff was entitled not only to his wages for the remainder of the contractually
agreed period but also a sum to reflect his lack of training and loss of opportunities that the
completion of the contract would confer. Furthermore, Widgery L.J of the English Court of
Appeal said:
A contract of apprenticeship secures three things for the apprentice. It secures him
first a money payment during the period of apprenticeship, the training
programme will allow him or her to acquire valuable skills, and will provide
employment opportunities in the labour market following the successful
completion of the training.
In Kerry v. Carter17, an eighteen-year-old apprentice with little experience of the use of the
circular saw was injured while using the saw. Although the court apportioned some fault to the
youth for contributory negligence, Lord Denning M.R noted that the plaintiff was still an
apprentice whom he (the defendant) had agreed to instruct and that put on the defendant a higher
duty. Similarly, in the case of Federal Super Phosphate Fertilizer Ltd v. Abraham Otaru, 18 the
Nigerian Court of Appeal also took the tender age of the plaintiff into consideration and held that
an employer owes a greater duty of care to a young and inexperienced worker than he owes to an
adult. As Deakin and Morris19 put it: ‘the essence of apprenticeship is that the employer
undertakes formally to train and instruct the apprentice in a particular trade or skill the apprentice
in turn contracts to serve and learn from those from whom he or she receives instructions.’
It is important to reiterate that historically the master or employer’s power to terminate or
dismiss the apprentice is restricted unless there is an express or customary term to that effect.
The principle is that the employer cannot terminate an apprentice earlier than the contractually
agreed period even during redundancy except in extreme circumstances such as the total closure
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of the enterprise.20 This is clear from the historical characteristics of apprenticeships which
endured after the repeal of the Statute of Artificers 1563. 21 This is unlike the standard contract
of employment where the employee can be dismissed for gross conduct or with notice. The
apprenticeship contract may be in writing or by deed. Generally, the apprentice cannot be sued
on the covenants and the master’s or employer’s covenants are independent, that is, not
dependent on the performance by the apprentice of his covenants. It is usual for the parent or
guardian to sign the agreement as surety for a stated amount. The merit in this is that the
employer or master may sue the parent or guardian in damages or to enforce the security in the
event of non-performance by the apprentice. In Learoyd v. Brook22 the master declined to
continue the apprenticeship when he discovered that the apprentice was a habitual thief. The
judge agreed that in an ordinary apprenticeship, the master’s covenants are independent, that is,
irrespective of whether the apprentice has performed his own covenants or not, but added that ,
‘where an apprentice by his own willful act prevents a master from teaching him, the master can
set this up as a defence when sued upon his covenant….’
The Statutory Position
The Gambia Labour Act 2007 has altered the above common law position by providing in
Section 41 as follows:
(1) An employer who is party to a contract of employment with an apprentice
shall retain the apprentice in his or her employment and offer him or her
appropriate training throughout the term of the contract unless subject to
(a) the Injuries Compensation Act, personal injuries to the apprentice has
made it reasonably impracticable to continue that training or
(b) Section 84, the apprentice has been dismissed.
The effect of the above provision is that the restriction of common law on the power of the
employer to dismiss or terminate the apprentice is no longer tenable and the apprentice can now
be dismissed or terminated provided there is justification for taking such disciplinary action. The
valid reasons are listed in section 83 of the Labour Act as being connected with the capacity or
conduct of the employee or the operational requirements of the enterprise. 23 As can also be seen
from the foregoing, personal injuries to the apprentice can inhibit him or her from continuing the
training.24 The Injuries Compensation Act defines a workman to include an apprentice under a
contract of apprenticeship with an employer. 25 The Gambian Labour Act 2007 Section 2 defines
‘apprenticeship’ as follows:
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Apprenticeship means a person who has entered into a contract of employment for
a period during which the employer undertakes on predetermined conditions to
provide methodical and complete vocational training to the person who in turn
undertakes to serve the employer as an employee for the duration of the
contract.26
An apprentice has also been defined as a person bound by contract to serve and learn from a
master who in turn undertakes to instruct him in a trade or profession. 27 In Wiltshire Police
Authority v. Winn28, the court said: ‘If the primary purpose was work for the master and teaching
a trade was only a secondary purpose –it was a contract of service. But if teaching a trade was
the primary purpose and work for the master was only secondary, it was a contract of
apprenticeship.’ On the other hand, the International Labour Organization (ILO) 29 defined
apprenticeship as follows:
The expression, ‘apprenticeship’ means any system by which an employer
undertakes by contract to employ a young person and to train him or her or have
him or her trained systematically for a trade for a period the duration of which has
been fixed in advance and in the course of which the apprentice is bound to work
in the employer’s service.
The ILO has since reformulated its definition as follows: ‘systematic long-term training for a
recognized occupation taking place substantially within an undertaking or under an independent
craftsman, should be governed by a written contract of apprenticeship and be subject to
established standards’.30 While the new definition has added new features of ‘training to
established standards’ and long- term training, what is ‘long term’ is not defined. The emphasis
on young persons seems to have been jettisoned. As pointed out earlier, an apprentice can be an
adult,31 although in practice most apprentices are youth. Both the Labour Act and the Children’s
Act define a child as a person below 18 years of age. 32 Section 40(1) The Labour Act 2007
provides as follows:
Unless otherwise provided in this section, every employer shall maintain one
suitable apprentice for every ten employees each of whom shall be engaged on a
course of apprenticeship approved by the Authority (the National Quality
Assurance Authority—NAQAA).
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Furthermore, by S.40(5) of the labour Act 2007, an employer who does not have up to an
aggregate of ten persons at his establishment may send his employees to a course(s) approved by
the NAQAA conducted by a technical institute. On the application of an employer, the Authority
may permit a substitution of some other suitable course for the required apprenticeship. The
minister responsible for labour may also exempt an employer from the obligations. In
unstructured interviews 33conducted at different government establishments, private sector
organizations, and other stakeholders, it was revealed that there are not many employers in The
Gambia who are aware of the obligations imposed by Section 40(1) of the Labour Act let alone
applying or observing them. Those who are aware of the provisions observe them only in breach.
It was further discovered that most of the enterprises are small with about five employees or less
in their establishment and have no resources to maintain apprentices. There is support for these
revelations in that ‘Labour market Information (LMI) suggests that at least 80% of the employers
work in enterprises employing less than five people.’34
Other provisions germane to the subject of apprenticeship relate to the subject of child labour.
Section 45 of the Labour Act provides:
(1) Subject to subsection (2) and the Children’s Act, a person shall not engage a child
in any public or private agricultural, industrial or non-industrial undertaking or
any of their branches.
(2) Subsection 1 does not apply to work in a vocational training programme for
which the school or institution is responsible: if the work is approved and
supervised by a public authority or an integral part of the educational or
vocational programme for which the school is responsible.
Section 41 of The Children’s Act of 2005, on the other hand provides that ‘ a person shall not
engage a child in exploitative labour.’ Labour is exploitative if deprives the child of his health,
education or development. Similarly, it is prohibited to engage a child in hazardous work,
hazardous work being defined as that which poses a danger to the health, safety, or morals of a
child.35 The Act goes further to make a breach of this section an offence attracting imprisonment
or fine or both for the offender.36
Furthermore, the Children’s Act provides that ‘the minimum age at which a child may
commence apprenticeship with a craftsperson is twelve years or after completion of basic
education’37 In addition, the Children’s Act makes the craftsperson liable for any harm caused
the apprentice in the course of his or her training and imposes an obligation on the craftsperson
33
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to provide a safe and healthy environment for the apprentice.38 Above all, the Children’s Act
provides for an apprenticeship agreement in writing to be executed between the parents or
guardians of the apprentice and the craftsperson in the interest of the apprentice and craftsperson.
Apparently the reason for this requirement is because of the child’s general contractual
incapacity.39
Operation of the Apprenticeship System in The Gambia
The aim of technical, vocational and training in The Gambia is to ‘contribute to promoting selfemployment and eradicating poverty, promoting employability, enhancing socio-economic
development and supporting life-long learning’.40 There are the formal41 and non- formal
apprenticeships. However, from the aforesaid engagements with relevant stakeholders, it is clear
that the predominant apprenticeship practice in the Gambia is the informal apprenticeship (also
known as the traditional apprenticeship). This position is corroborated by the following
statements:
Apprenticeships are consistently informal in their structure and delivery a
mastercraft person is approached by a potential apprentice or their parent to
provide training and development in the workplace and the mastercraft- person
then provides unpaid on-the job- training. An apprenticeship varies in length and
is at the discretion of the mastercraft person to determine as there are no formal
standards to reach an independent assessment.42
This appears to be the position in most developing countries particularly in sub- Saharan African
countries.43 This is a workplace-based apprenticeship. Here learning is by observation and
imitation from an experienced master craftsperson. Training is conducted at motor mechanic
workshops or garages, welding or jewelers shop. The young apprentice learns the intricacies of
the trade and is inducted into the culture and networks of the business. Usually the parents or the
guardians of the apprentice hand them over to the master craftsperson who may be a family
38

Section 52(b) and (d)
Notwithstanding this section applies to the child apprentice in the informal sector , the craftsperson is under
obligation to issue the apprentice with a certificate of completion at the end of his training and refusal to do so is
an offence attracting penal consequences , see Section 55(2) and (3)
40
Worldtvetdatabase_gmb_en.pdf https://unevoc.unesco.org/wtdb/worldtvetdatabase_gmb_en.pdf
41
Informal apprenticeship refers to that conducted out of school and outside the formal economy, while the
formal apprenticeship is conducted both in school and within the formal economy, for instance Formal
apprenticeships exist in the National Water and Electricity Company (NAWEC) Gambia. Non- formal
apprenticeships are conducted outside school but within the formal economy
https://unevoc.unesco.org/wtdb/worldtvetdatabase_gmb_en.pdfl. Benjamin Ogwo, Revisioning Technical
Vocational Education and Training (TVET) for the Youth in sub-Saharan Africa and the Sustainable Development
Goals in Emefa J Takyi et al (eds) Re-visioning Education in Africa , Ubuntu inspired education for humanity, 1st edn
2018) 155 . See also Gambia Skills Qualification Framework (GSQF)( National Training Authority policy document
2006) 45
42
The Gambia Technical Vocation Education Training (TVET) Road Map 2020-2024 (published by the Government
of The Gambia in collaboration with the International Trade Centre 2019) 10
43
Ibid Benjamin Ogwo note 38
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friend or relative. Sometimes, this is done with drinks or wine provided by the parents or
guardians of the apprentice in the presence of some witnesses. There is a discussion or
negotiation before an agreement is reached. Usually this agreement is oral and most of the terms
are left to the discretion of the master craftsperson. For instance, the master craftsperson decides
the content of the training to be given and sometimes the duration. The traditional apprentice
training can be long and more intense. In a survey conducted in 2019,44 on 14 mastercraft
persons covering agro-processing, welding, carpentry, construction, and Information and
communication (ICT) one of the main issues discovered was the’ high level of informality in the
apprenticeship arrangement with no written or formal contracts concluded and mostly no
recognized certificates at the end of the apprenticeships.’
Traditional apprenticeship provides relevant skills to the local markets. However, concerns can
be raised about the health and safety of the apprentice as the working environment may not
always be safe. Some of the apprentices work for long hours despite their young age. An
extensive duty (both at common law and by statute)45 is placed on the employer to take measures
to protect the health, safety and welfare of the employees, to provide safe equipment and
premises and a safe system of working. In Senegambia Beach Hotel v. Sowe,46 The Gambia
Court of Appeal held the employer liable for injuries sustained by the employee her at her
workplace and ordered the appellants to pay damages to the plaintiff/respondent. There is a duty
to provide a safe system of work. This duty deals with supervision and safety precautions in the
master’s operations. The master’s liability to the servant for his own fault is personal and cannot
be waived by delegation of duties to an agent. In the landmark case of Wilsons & Clyde Coal Co
Ltd v. English,47 the defendants were a mining company run by expert mine managers with
whose administration of the mines the company could not interfere under the Mines Act. The
plaintiff/employee was injured due to the unsafe system of work. The English House of Lords
held that the master’s duty to his servant in respect of the safe system of work is a personal duty
and could not be delegated as to absolve the master from personal liability. The employer can
also be vicariously liable for the default of his workmen in the course of their duty, 48 however, it
must be noted that once the employer has taken all due care or reasonable care he is discharged
from his duty and will not be held liable for the employee’s injuries. This is because under the
common law the employer is not liable without negligence. 49 Most of the cases cited above
relate to employee/employer relationships but it is my humble opinion that they can be applied
mutatis mutandis to apprenticeship situations.
There are presently in The Gambia some interventions in the area of Apprenticeship by
international organizations like the European Union, International Migration Office and nongovernmental organizations which sponsor apprenticeship trainings projects like the EU-GIZ
44

Ibid The Gambia,Technical, Vocation Education training (TVET) Roadmap 2020-2024) 19
Section 72 of the Labour Act which requires an employer who engages an employee in specified activities in the
second schedule of the labour Act where safety equipment, like masks , goggles, helmet, safety boots are required
to provide them for free to the employee for his adequate protection.
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(1997-2001) GR 198
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(1938) AC 57, (1937) 3 All ER 638
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Hudson v. Ridge Manufacturing Co Ltd (1957) 2QB 348 or (1957)2 All ER 229
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Teke Fii in construction, television satellite installation, solar installation, vehicle diagnosis and
repairing, plumbing, manicure and pedicure, hair dressing, electrical installation and carpentry,
CCTV and cyber security. They are working in conjunction with the NAQAA which provides
accreditation to the technical institutions, unstructured interviews with the participants revealed
that the programmes are free and have a seventy percent practical component, a thirty percent
theory, an assessment and certification by the NAQAA. 50
The Question of Standards
It has been recognized that in relation to apprenticeships, the high informality means the
‘absence of quality assurance mechanisms and no oversight on content of apprenticeships’ 51.The
content of apprenticeship training course is at the discretion of a master craftsperson within a
particular trade or sector. Only few craftspersons follow formal assessment and certification
schemes.52Even in formal places, there is no adherence to standards. For instance it was noted as
follows:
At Gambia College and Gambia Technical Training Centre (GTTI) there was
little evidence that programmes had been designed to meet the GSQF (Gambia
Skills Qualification Framework). The programmes had been designed to reflect
the equipment available and not what was required in the labour market, hence
they could not meet required level of GSQF. 53
The effect is that they are not providing the students with a programme that leads to a
qualification recognized by NAQAA.
The Need for Law
As has been shown above the laws relating to apprenticeship though well- intentioned have not
been enforced so far. There is no evidence that any company was sanctioned on account of non implementation.54 A clear and consistent legal framework has been recognized as one of the
guiding principles of a high performance apprentice and work-based learning.55 Laws are meant
to be enforced. However, one view is that it is better to have strong laws on the books as the
prospect of sanctions can dissuade individuals from breaking the rules. In other words, the laws
50

Unstructured interviews were conducted between August and September 2021. See also the Youth
Empowerment programme YEP website https://www.yep.gm accessed 4/11/2021
https://www.giz.de/en/downloads/GMB_GIZ%20Factsheet%20(EN)_2020-03.pdf accessed 4/11/21.
51
The Gambia Technical and vocational Education and Training(TVET) Roadmap 2020-24 (executive summary)1
52
Ibid , only 21% of businesses surveyed follow formal assessments and certification schemes while 79% do not
follow any.
53
Ibid page 19
54
Even in Europe legislation (formal apprenticeships) in a survey conducted in some European countries, legislation
to protect apprentices is not always enforced or the legislation is inadequate.
https://www.etuc.org/sites/default/files/Brochure_ETUC_Youth_EN_4_1.pdf
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High- performance apprenticeship and work based learning: twenty guiding principles.
https://www.cedefop.europa.eu/cs/toolkits/vet-toolkit-tackling-early-leaving/resources/high-performanceapprenticeships-work-based-learning-20-guiding-principles accessed on 4/11/2021
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serve only a symbolic purpose. It is claimed that non-enforcement can be a technique of
governance when regulation is mostly ineffective ‘the paradox of policy simultaneously seeming
to exist and not exist’. It can be used to secure and transmit the objectives of government in a
more subtle way than ‘explicit top down exertion of power.’56 There may be problems with
passing laws without capacity to implement. Low capacity can lead to arbitrary enforcement as
some individuals may escape while others are punished. Such laws may be used selectively
against political opponents or perceived enemies of a government.
The necessity for law cannot be over-emphasized in a modern society. Law engenders order and
thereby averts anarchy. Law has a basic role to play in ensuring certain minimum standards of
rules of behaviour. Although there is no universally accepted definition of law, it can be defined
as a ‘system of rules laid down by a body with the power and authority to make such rules which
are binding and enforced among members of a given state or society.’ 57 Law is dynamic as the
content of the law in any society will mirror the prevailing social, political, economic and
cultural conditions existing at that particular time in society. Legal philosophers, among others,
have theorized about the nature of law from the historical school that sees law as embodying the
‘spirit of the people’ that must accord with the history and customs of the people, to the
sociological school that sees law as emanating from the living reality of society, to those that
believe that law should balance the competing claims in society to achieve the least harm or
promote the greatest good of the greatest number of people.58
The mere enactment of law may not cure all the ills of society. In addition, we must also provide
the means for its enforcement59 Above all, we must take steps to root out the problem by
adopting other measures such as creating awareness through sensitization. A society may not
satisfy all the competing and conflicting demands placed upon it, but it can use the instrument of
law to decide which of the conflicting interests should prevail and balance the competing
interests. Accordingly, if the state considers apprenticeship to be important, then it should make
rules that are enforceable and will be enforced. For instance, law is needed to regulate standards,
like the environmental standards at the craftsperson’s workshops, to encourage young people to
receive some basic education before embarking on apprenticeship etc. These laws can be
enforced by fines and inspection visits from the labour office etc. There is also the need to
protect members of society from incompetent workers. Consequently, society has an interest in
ensuring that the apprenticeship system is effective. Industry has difficulty getting the skilled
employees it needs to be competitive while youth unemployment is rising. It is, therefore, not
surprising that the National Development Plan includes human capital development, youth
empowerment and private sector development and trade among its top priorities.60
56
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International Best Practices
The principal attributes of the international apprenticeship system can be summarized as follows:
1. The apprentice earns a wage - a minimum apprentice wage or trainee allowance
2. There is a legislative framework or law guiding the apprenticeship system
3. There is a programme of learning involving on-the-job training and theoretical instruction
at a vocational institution (the dual system). It is also possible to provide this part of the
training in the workplace using electronic media. In Australia, in addition to publicfunded vocational colleges private training providers provide off- the- job training for
apprentices and are paid from public funds. Ensuring quality of the private provider can
be a challenge.61
4. There is a formal assessment and recognized certification
5. The duration is fixed in a written agreement.
6. It requires cooperation between the government, employers, and the trade unions
(workers’ representatives) that is, improved social partnerships. Employers define the
occupational skills content of apprenticeship. Trade unions can negotiate apprentice pay
levels. Government acts as facilitator and regulator and not to seek to micro-manage
apprenticeship as it may lead to excessive bureaucratic controls and alienate employers.
Government can provide incentives to both employers and employees.
7. Trainer education is required as the quality of workplace training depends on the quality
of trainers. Apprentice countries may provide this training part-time for those in
employment.
8. Institutional support is provided by an organization that provides labour market
intelligence on changing skills needs and statistical information.
9. More informal visits rather the formal inspection regimes used in schools can be used to
settle quality issues.
10. Assessments are externally set and administered by a combination of college-based
examination and a journeyman’s test either oral or written. External examiners assess
individual students in cooperation with the teacher.
In Canada, there is a shift away from legislative regulation to industry-driven and control-led
sectoral committees composed of employer and Labour associations. 62 Most of the above-listed
characteristics are found in the European Union, and the Western nations such as USA, Canada,
and Australia. However, as Smith and Kemmis point out, apprenticeships are more effective
when they grow from a country’s national, economic and cultural contexts. 63 This is consistent
with the International Labour Organisation’s recommendations on upgrading informal
apprenticeships by building on local traditions, improving the quality of training, skills

61

https://www.austaliaappreticeships.gov.au
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recognition, decent work and the participation of women.64 Ogwo contends that the adoption of
Western belief systems by sub-Saharan African leaders in designing their development initiatives
is responsible for the prevalent socio-cultural and economic challenges and recommends
reverting to the socio-cultural African philosophy known as ubuntu in order to rebuild the culture
of trust within the individual and community. 65 However, in most developing countries, the
government is the main engine of growth. The government is needed perhaps as a facilitator in
every sector for things to work, although the Gambia National Development Plan has set making
the private sector the ‘engine of growth, transformation and job creation.’ Unlike the above,
apprenticeship in the informal sector is purely work-place based. Most apprentices are below the
age of twenty-five years.66 However, jurisdictions like Australia, Denmark, and England do not
restrict apprenticeship to young people. There is no compelling reason why The Gambia should
restrict apprenticeship to a certain age, provided the person is desirous and motivated to learn a
skill and improve his/her life. After all, the regular academic educational institutions, like
universities, do not restrict their programmes to any specific age. It is accepted that the majority
of the students/apprentices will be young people. Information from the field is that many of the
youth are not interested in apprenticeship and do not regularly attend classes even when the
training has been paid for by a sponsor/donor. In the United States of America and Canada,
apprenticeship is a way of up-skilling adults already in work.67
The main challenges in the success of apprenticeship systems are convincing employers of the
benefits of apprenticeship to assure their participation, particularly training workers to match
practical requirements as identified by employers and for the young person it is the availability
of an apprenticeship place as applicants most of the time outnumber available places. Companies
benefit from apprenticeships as they ensure a steady provision of employees specifically skilled
for the company. They have challenges with funding apprenticeships in cooperation with
technical vocational schools. The government and development agencies should assist by
offering support to companies providing apprenticeships.68 There should be even more support
to those companies providing for the social inclusion of disadvantaged people like those with
special needs, ex-prisoners and drop-outs. In Europe, there is a collective funding approach. All
64

Michael Axmann and Christine Hoffman, Overcoming the work-inexperience gap, 2013, the ILO contribution
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employers pay an annual amount into a fund which is used to allocate to those places taking in
apprentices. In France, there is an apprenticeship tax. Firms taking in a specified number of
apprentices are exempted from the tax.
The Way Forward
As Steadman points out, ‘apprenticeship operates within the wider context of cultural traditions,
aspirations of individuals, and the complexity of labour market regulation’, wholesale transplant
from one jurisdiction to another may be inappropriate. However, we can learn from those
countries with successful apprenticeships without replicating their mistakes. Formal
apprenticeships provide for industry-led practice- oriented mode of training and needs to be
strengthened whether by way of more investment, incentives to employers, apprentices, and
cooperation with social partners or even by internships in conjunction with industry. Informal
apprenticeship, which is the predominant form of apprenticeship in our society needs to be
modernized to remove some of the challenges like long working hours, child labour issues, poor
and unhealthy working conditions, national certification, legal framework with a clear and
enforceable formulation of rights and duties of the partners. Apprenticeships should be open to
older applicants like regular academic education. Instead of adopting a standard format of
agreement, NAQAA should provide a format with minimum requirements while giving parties
the opportunity to vary the content when necessary without reducing the minimum requirements.
As noted above, this is in line with practice in Canada where the government has devolved much
of the administration to industry. Questions of apprenticeship content, assessment and
certification will be handled by employers and employee representatives (trade unions) while
maintaining NAQAA’s minimum requirements under NAQAA’s supervision. It is suggested that
informal apprenticeships be upgraded to incorporate reliable assessment and recognized
certification. In all these cases, there must be a written contract defining the duration of the
training and responsibilities of the parties. Some sensitization campaign needs to be carried out
to enhance the image of TVET generally. Finally, most of these suggestions will not be effective
unless an Apprenticeship Act is enacted or accommodated in the existing Labour Act by way of
amendments and NAQAA or other relevant agencies strengthened to enforce the regulations with
sanctions where applicable.
Conclusion
This article has stressed the need to improve and promote apprenticeships whether formal or
informal in the country. The law has a role to play and needs to be exploited. The effect of this is
that the current laws guiding apprenticeships appear to be meaningless. As the saying goes, ‘if
the laws are not enforced, the people are not well governed.’ Although mere legislation may not
be a panacea for the ills afflicting TVET or apprenticeship, it is important that there is a will to
enforce the regulations in order to maintain order and stability in addition to the other measures
aimed at improving apprenticeships in The Gambia.69
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Practical Steps towards Rejigging the Judiciary in Nigeria
Omoniyi Bukola Akinola & Francis C. Ojeih
Abstract
The judiciary is one organ of government whose role in stabilizing the polity within the Nigerian
democratic system cannot be over emphasized. The main objective of this paper is to appraise
the importance of the judiciary to democracy in Nigeria, the challenges it faces and the need to
have workable solutions to identified challenges. The paper adopts the doctrinal approach in its
efforts towards evaluating the existing literature on the subject matter. The global trend of using
information and communication technology to solve contemporary challenges in the various
sectors were also considered especially as it relates to Nigerian Judiciary. The paper frowns at
instances where judicial officers still write proceedings of courts in long – hand as laborious and
punitive for judicial officers to be subjected to such manual exercise. The paper ends with
recommended solutions towards confronting the identified challenges facing the judiciary in
Nigeria such as the use of ICT in court proceedings, adequate funding, among others.
Introduction
The judiciary evolved from the theory of separation of powers. The theory of separation of
powers postulates that State power be divided among the three branches of government. 1 The
Black’s Law Dictionary defines the judicial branch as ‘the branch of government consisting of
the courts, whose function is to interpret, apply, and generally administer and enforce the laws’.2
Section 6 of the Constitution of the Federal Republic of Nigeria 1999 provides that the judicial
powers of the Federation and the States shall vests in the courts established by the Constitution
and statutes from the parliament.3 It is that branch of government invested with judicial powers;
the system of courts; the body of judges; the Bench. 4 In the light of this context, courts include
tribunals and other quasi-judicial bodies vested with judicial powers to adjudicate over
specialised disputes. The Nigerian judiciary is a creation of Statute. The 1999 Constitution by
virtue of Chapter VII5 created the Judicature which comprises the Supreme Court of Nigeria, the
Court of Appeal, the Federal High Court, the State High Courts, the Sharia Court of Appeal, the
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Customary Court of Appeal,6 Code of Conduct Tribunal. The inferior courts are not specifically
named in the Constitution although they may be established pursuant to section 6(4) of the
Constitution. The role of the judiciary is to hear the grievances of parties to disputes and apply
the law in resolving them.7
The Importance of the Judiciary to Democratic Governance in Nigeria
Since the advent of the Fourth Republic, the Nigerian Judiciary has risen to the challenge of
deepening the democratic process through various pronouncements. For instance, the third
alteration to the 1999 Constitution was to insert unequivocal provisions of the jurisdiction of the
National Industrial Court of Nigeria and put that court in its rightful place in the comity of
superior courts of record in Nigeria.8 This singular act has helped the adjudication process in
labour matters and properly dispenses justice in relation to industrial disharmony across the
various sectors of the Nigerian economy. 9 It is apposite to elucidate on the importance of
judiciary in Nigeria as follows:
i) Justice Delivery as a Role of the Judiciary
A major role of the judiciary which underscores its importance is the dispensation of justice to
the people. There are other significant roles but the most important role of the judiciary to the
citizens is the assurance that upon being approached with proven grievances for redress, the
judiciary would rise up to the occasion and ensure parties get a just and fair pronouncement. This
important arm of government awards punishment to those who after trial are found guilty of
violating the laws of the State or the rights of the people. The aggrieved citizens can go to the
courts for seeking redress and compensation. The judiciary fixes the quantity and quality of
punishment to be given to the criminals in accordance with written laws of the land. It decides all
cases involving grant of compensations to the citizens. 10
ii) Interpretation of Statutes
A major role of the judiciary is the interpretation of statutes. The Nigerian jurisprudential terrain
is versed and well endowed. A robust judiciary from the Supreme Court to the least court of the
land has at one time or the other risen to the occasion in the interpretation of laws. In carrying
out this vital role, the judiciary must be wary of usurping the powers of the parliament and the
executive except where it becomes necessary. In the American case of Springer v. Government
of Philippine Islands,11it was held that as a general rule inherent in the American Constitutional
system, unless otherwise expressly provided or incidental to the powers conferred, the legislature
cannot exercise either executive or judicial power; the judiciary cannot exercise either executive
6

Sections 230, 237, 247, 252, 270, 275 and 280 of the 1999 Constitution.
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or legislative power. The court is empowered to resolve disputes and determine the rights and
liabilities of persons under the various enactments. Section 6 (6) (b) of the 1999 Constitution
provides that the judicial powers vested in accordance with the provisions of the section shall
extend, to all matters between persons, or between government or authority and to any persons in
Nigeria, and to all actions and proceedings relating thereto, for the determination of any question
as to the civil rights and obligations of that person. In other words, the court is saddled with the
responsibility of determining the extent of the privileges of the heads of governments and law
enforcement agencies. This is where case laws derive its strength and firmness. This is because
once the apex court which is the Supreme Court has made a final judicial pronouncement; it is
binding on every citizen including the government and the governed. A court by its
pronouncement must ensure justice. In the course of deciding the disputes that come before it,
the judges interpret and apply laws. Every law needs a proper interpretation for getting applied to
every specific case. This function is performed by the judges. The law means what the judges
interpret it to mean. The perception of the justice to the ordinary man on the street must be
justice according to how it ought to be.
This vital role was played by the courts in Attorney – General of Lagos State v Attorney –
General of the Federation12 regarding the disagreement between the Lagos State Government
and the Federal Government over the creation of additional Local Government Areas by the
former which the latter did not recognize, as a result of which the Federal Government withheld
the statutory allocation due to the Local Government Areas in Lagos State. The Supreme Court
rose to the occasion and interpreted the relevant provisions of section 8 and other related sections
and directed the Federal Government to pay the monies due to the Local Government Areas in
Lagos State from the Federation Account. In furtherance of the above, the Supreme Court in
Attorney – General of the Federation v Attorney – General of Abia State13considered the
amended Decree to the Allocation of Revenue Federation Account Act which held that the
provisions in the Act which are inconsistent with the provisions of 1999 Constitution must give
way to the Constitution. In Lakanmi v Attorney – General (Western Nigeria),14the Supreme
Court attempted to maintain its powers of judicial review when it voided a Decree of the Federal
Military Government which forfeited the property of named persons perceived to be corrupt. The
court held the Decree to be a legislative usurpation of judicial power, in that the Decree passed
judgment and inflicted punishment on the affected persons without trials. Also, the Supreme
Court in the celebrated case of Attorney-General Lagos State v Attorney-General of the
Federation15 interpreted the word State16to mean all the three tiers of government, namely: the
Federal Government, State Government and Local Government 17. The parties in the aforestated
case canvassed their argument within the ambit of the constitutional provisions vis-a-vis the
enactment and enforcement of the National Urban and Regional Planning Decree No 88 of
199218. One of the landmark decisions in the case is that the Court vests the power to legislate
12
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on Urban and Regional Planning matters on both the Federal and State Governments in the
Concurrent Legislative List. However, the very process of interpretation grants an opportunity to
the court to play an active role in identifying social problems and through the judicial process
bring subtle but significant changes in the manner they are redressed. 19
iii) Judiciary as an Agent of Checks and Balances of Power
The doctrine of separation of power has as one of its tenets the need for checks and balances in
the exercise of State powers. The judiciary in Nigeria has done well in a plethora cases. The
courts have had cause to make pronouncement in cases involving the impeachment of Governors
of a State without following the procedure for doing so in line with related constitutional
provisions. This position was reiterated by the Supreme Court in the case of Attorney General of
the Federation v Atiku Abubakar.20 Why it is impossible to mention all of such cases here, a few
examples will buttress the point. These include the cases of Ladoja v INEC.21 The Supreme
Court courageously on impeachment cases ensured that the impeachment procedures adopted in
Oyo, Plateau, Anambra, Bayelsa were voided in Action Congress v INEC,22 Rotimi Amaechi v
INEC,23 Peter Obi v INEC,24Gani Fawehinmi v Inspector General Police25 and Action Congress
v INEC26 respectively. The judiciary has also ensured balance of power between her and the
executive in terms of removal of heads of courts. The provisions of section 292 (a) (i) and (ii)
and other allied sections of the Constitution dealing with the removal of presiding judicial
officers came up and were interpreted by the Supreme Court in the recent case of Elelu-Habeeb v
Attorney General of the Federation.27 The Court held inter alia having regard to the relevant
provisions of the 1999 Constitution, the Governor of Kwara State and the Kwara State House of
Assembly cannot remove the Chief Judge of Kwara State from office without the participation of
the National judicial Council in the exercise. In the above case, the judiciary rose to the occasion
by checking the perceived excesses of the executive. Also, in Ladoja’s case cited above, the
excesses of the legislature were checked by the judicial arm of government.
iv) The Judiciary Deepens the Electoral Process
The courts have helped in curtailing the excesses of political parties. This is notorious in cases of
substitution of candidates by political parties as well as pre-election matters. For instance,
Senator Ifeanyi Ararume tested the provisions of section 34 of the Electoral Act 2006 because
his name was substituted with that of Chief Charles Ugwu as the Peoples’ Democratic Party
gubernatorial candidate in the 2007 general elections. The Supreme Court in Ugwu v Ararume28
held that section 34(2) of the Electoral Act 2006 does not invest a political party with an absolute
19
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power to substitute a candidate who wins the primary election. The provision makes it
compulsory for the political party effecting the substitution to give the Independent National
Electoral Committee (INEC) cogent and verifiable reasons for the substitution. The court noted
that politics is not anarchy. It must be within the tenets of justice, fairness and not disorderliness.
A watershed decision was given by the Supreme Court in the landmark case of Rotimi Chibuike
Amaechi v. INEC & Others29when the appellant was excluded from the elections and substituted
by another candidate by name Celestine Omehia who eventually won the election. The Supreme
Court ordered that the appellant be sworn in as the governor of Rivers State despite the fact that
he did not participate in the general elections. The appellant was immediately sworn in as the
elected Executive Governor of Rivers State. This goes to underscore the enormity of the powers
of the judicial arm of government in justice delivery towards deepening the electoral process.
v) Judiciary Serves as the Custodian of the Constitution and Other Statutes
The judiciary acts as the custodian of the Constitution and other statutes. The Constitution is the
supreme law of the land and it is the responsibility of the judiciary to interpret and protect it. For
this purpose, the judiciary can conduct judicial review over any law for determination as to
whether or not it is in accordance with the letter and spirit of the Constitution. In case any law is
found ultra vires, it is rejected by the judiciary and it becomes invalid for future use. This power
of the court is called the power of judicial review.
vi) Judiciary serves as a Tool for Judicial Review
Judicial review is a type of court proceeding in which a judge reviews the lawfulness of a
decision or action made by a public or administrative body. In other words, judicial reviews are a
challenge to the way in which a decision has been made, rather than the rights and wrongs of the
conclusion reached. The judiciary is empowered by our extant laws to quash the decision of such
administrative or public body, prohibit the execution of the decision of such a body and protect
perceived victims of administrative injustice. For instance, the Electoral Act of 2006 took into
consideration section 34 which introduces the concept of cogent and verifiable reasons before a
political party can substitute a candidate already submitted to the Independent National Electoral
Commission. This power, called Judicial Review, was established by the landmark decision in
Marbury v. Madison in the year 1803.30 The decision of that case is that no law or action can
contradict the Constitution of the United States of America, which is the supreme law of the
land. The court can only review a law that is brought before it through a law suit.31
vii) The Judiciary as the Protector of Human Rights of the Citizens
Executive recklessness and naked abuse of State power to suppress rights of citizens are usually
curtailed once the judiciary is invited to protect the citizen from violation of his fundamental
human rights. A mere threat to rights of the citizen is justiciable. The judiciary has the supreme
responsibility to safeguard the rights of the people. A citizen has the right to seek the protection
of the judiciary in case his rights are violated or threatened to be violated by the government or
by private organisations or fellow citizens. In all such cases, it becomes the responsibility of the
29

[2008] All FWLR (Part 407) 1.
5 U. S. 137 – 1803.
31
https://www.google.com.ng/search?q=judicial+review&sa=X&ved=0ahUKEwi1gprRqarcAhVGDOwKHSpUAXIQ1Q
IIkAEoBg&biw=1366&bih=611 last accessed 18 July 2018.
30

108

PRACTICAL STEPS TOWARDS REJIGGING THE JUDICIARY IN NIGERIA

judiciary to protect the rights of the people. The judiciary is always a shield for the citizens
against executive arrows from the State. The judiciary is empowered to grant orders of injunction
and other restraining orders to protect the lives and properties of the citizens. The judiciary also
award monetary or other compensation to victims of rights violation or abuse as the case may be.
In Nigeria and other climes, the judiciary has espoused and expanded the concept of human
rights to include economic and environmental rights of the citizens. For instance, the Supreme
Court of Pakistan expanded environmental rights of the citizens as a mark of judicial activism.
This role of the judiciary emanated from a 1994 judgment of the Supreme Court of Pakistan in
Shehla Zia v. WAPDA32 which held that, even in the absence of a specific provision on
environmental protection in the Constitution of Pakistan, 1973, the right to a clean and healthy
environment was included in the fundamental rights to life and dignity guaranteed by Articles 9
and 14 of the Constitution of Pakistan. In the Indian case of Nilabati Behera,33 the Supreme
Court asserted the jurisdiction of the judiciary as ‘protector of civil liberties’ under the obligation
“to repair damage caused by officers of the State to fundamental rights of the citizens”, holding
the State responsible to pay compensation to the near and dear ones of a person who has been
deprived of life by their wrongful action, reading into Article 21 the “duty of care” which could
not be denied to anyone. For this purpose, the court referred to Article 9 (5) of the International
Covenant on Civil and Political Rights, 1966 which lays down that ‘anyone who has been the
victim of unlawful arrest or detention shall have an enforceable right to compensation’.34
viii) The Judiciary as the administrator of the Justice Sector
The Constitution by virtue of section 158 further strengthens the independence of the judiciary
by stating in its subsection (1) that with respect to exercising its power to make appointments or
to exercise disciplinary control over persons, the National Judicial Council, 35 shall not be subject
to the direction or control of any other authority or person. In furtherance of the above, item 21
of the Third Schedule, paragraph I (e) provides that the National Judicial Council shall have
power to collect, control and disburse all moneys, capital and recurrent, for the Judiciary. The
judiciary administers itself subject to the principles of checks and balances considering the role
of the executive arm of government and the legislature in the appointment and discipline of
certain judicial officers.36This role includes the recruitment and working of the magistrates and
other staffers working in the courts. The judiciary makes and enforces rules for the orderly and
efficient conduct of judicial administration.
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ix) The Judiciary as the Promoter of Good Governance
The ripple effect of the roles of the judiciary as espoused above dovetails into good governance.
A society where rights are protected, and the excesses of the State are curtailed will thrive in
terms of good governance. Case laws have been formulated in the past to ensure good
governance. In the case of Attorney General of Bendel State v. Attorney General of the
Federation,37the Supreme Court, at the request of Bendel State struck down the Appropriation
Act which had been passed by the National Assembly and signed by the President in violation of
laid down procedure for passage of Money Bills under the 1979 Constitution.
x) The Judiciary as Advocates of Gender Equality
Over the years, the judiciary has ensured that the male and female child is shielded from unjust
customs and societal discriminatory tendencies against the female child. This resonates in cases
involving inheritance of the female child under customary law. Abolition of archaic and unjust
widowhood practices. A case which readily comes to mind is Mojekwu v Mojekwu38 where the
respondent claimed that her son, Patrick, who had pre-deceased his father, had fathered an infant
son who should inherit the property. Disputing this fact, the appellant claimed that Patrick had
died without a son. The Court determined the Ili-ekpe custom to be repugnant and applied the
Repugnancy Doctrine. This doctrine prescribes that the courts shall not enforce any custom as
law if it is contrary to public policy or repugnant to natural justice, equity and good conscience.
The Court further held that such custom negates human rights guaranteed in the Nigerian
Constitution and in the Convention on the Elimination of all forms of Discrimination against
Women, which prohibit discrimination on the ground of sex. 39 Having examined the significance
of the judiciary to mankind, it is apposite to examine the challenges confronting this vital arm of
government. This paper identifies some challenges confronting the judiciary as discussed below.
Some Challenges Confronting the Judiciary in Nigeria
The judiciary as an arm of government is plagued with several challenges either from the past or
in the present. These challenges are identified in order to forestall their dominance in the modus
operandi of the judiciary in the future. They are as follows:
i) Military Invasion
In the past, several invasions of the governance structure by the military hierarchy have done
severe damage to the operations of the judiciary and the ripple effect still lives with us till date.
Some obnoxious military decrees which has been carried forward as Acts of Parliament still
confronts the courts today. Some of these decrees seek to oust the jurisdiction of the courts in
form of ouster clauses or limit the powers of the court in terms of outright pronouncements. In
his book, Akinseye-George opined that the judiciary was brazenly undermined under the military
regimes of General Ibrahim Babangida and General Sanni Abacha for dubious political
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reasons.40 The 1993 general elections which is believed to have been won by Late Chief M. K.
O. Abiola was thwarted by the military junta of General Ibrahim Babangida through a shadowy
group known as Association for Better Nigeria (ABN). 41 The writers believed that the court was
arm twisted to frustrate the outcome of that election.
ii) Problem of Corruption in the Judiciary
Corruption as a social malaise is not peculiar to the Judiciary. The Judiciary just like every other
organ of government must frown at corrupt tendencies in their various roles. Judicial corruption
is a system of crime which involves the litigants, their lawyers, the corrupt or corruptible arbiter
and court officers or external agents with internal link. It should be noted that indolence and
unethical vices on the part of the legal practitioner are factors which aid such a legal practitioner
to implant his precious future into the seeds of judicial corruption. Nigerian judges are not
immune from sanctions. In recent times, judges of superior courts have been sanctioned for
various offences from warning to outright dismissal from judicial duties. 42 The general global
perception about graft in Nigeria is that it is generally acknowledged that corrupt practices are
endemic and systemic in both public and private sectors of Nigeria.43 It is apposite to note that
the National Judicial Council has over the years sanctioned erring judges not only for corrupt
practices but for misconduct not expected of a Judicial Officer. A few instances shall be X-rayed
below. The National Judicial Council on the 7 th day of October 2003 suspended the then Justice
Egbo–Egbo from office on grounds of a misconduct arising from his granting an order on July
22, 2003 directing the former Governor of Anambra State (Dr. Chris Ngige) to vacate his office.
In the same vein, the then Justice Stanley Nnaji of the Enugu State High Court who ought to
decline jurisdiction, assumed jurisdiction by ordering the then Governor of Anambra State in
person of Dr. Chris Ngige to vacate his office in his capacity as the Executive Governor of
Anambra State. As if that was not enough lesson for my lords, Justices Chris Senlong and
Adamu of the Plateau State High Court were dismissed based on the recommendations of the
National Judicial Council over their role in the Akwa Ibom State Gubernatorial Election Petition
Tribunal.44 Unknown to some of these judicial officers, the National Judicial Council had set up
a committee as far back as year 2000 to monitor the conduct of its judicial officers.45
In the same vein, the National Judicial Council asked former Governor David Jonah Jang of
Plateau State to retire Justice Naron of the Plateau State High Court “sequel to the ‘findings’ by
the National Judicial Council that there were constant and regular voice calls and exchange of
information through SMS messages between Hon. Justice Naron and one of the lead counsel 46
40
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for one of the parties to the suit in the Osun State Gubernatorial Election Tribunal a few years
back.” Justice Naron’s action was said to have contravened the Code of Conduct for Judicial
Officers of the Federal Republic of Nigeria, vide section 292(1) (b) of the 1999 Constitution, as
amended.47 Some of our revered judges also danced naked in the electoral contest for Anambra
South senatorial seat in 2003, between Senator Ugochukwu Uba and Prince Nicholas
Ukachukwu over who was the authentic candidate of the PDP in the election; the National
Judicial Council indicted the two Justices of Appeal Court, Enugu Division, who delivered
judgment in the matter. The legal imbroglio lasted for so long before judgment was delivered in
favour of Uba. Following Ukachukwu’s counsel petition, the National Judicial Council
investigated Justice Okwuchukwu Opene and Adeniji, respectively, and found them culpable of
perverting Justice in the matter. Similarly, former Chief Judge of Anambra State, Justice Chuka
Okoli, was punished for his controversial role in the impeachment of Governor Peter Obi.48
In terms of their roles in impeachment proceedings, some Chief Judges were sanctioned in recent
past by the National Judicial Council. One of such is Justice Lazarus Dakyen, the then Chief
Judge of Plateau State who also lost his job because of reluctance to be guided by law in his
participation in the processes leading to the removal of the former Governor of the State Joshua
Dariye. In the same vein, Justice Jide Aladejana of Ekiti State Judiciary was dismissed from
active service for accepting the illegal position of acting Chief Judge of the State at the peak of
the crisis that trailed the removal of former governor, Ayo Fayose during the Obasanjo
administration. Recently, a Senior Advocate of Nigeria was convicted on grounds of offering
bribes to officials of the court before which he was conducting a matter in order to get favourable
judgment. Cases of corruption reverberate in the judiciary and this poses a grave challenge to
administration of justice in Nigeria. It also hampers foreign investment on our soil.
iii) The Challenge of Appointment of Judicial Officers
When it comes to appointment of judicial officers, machineries and reforms have been put in
place to ensure the appointment of credible persons into judicial offices. However, in cases
where personal interest overrides the competence of a nominee to a judicial, the result will reflect
in poor justice delivery. There are continuing reforms with respect to appointment of judicial
officers. This necessitated the introduction of Revised Guidelines for Appointment of Judicial
Officers in November 2014 and further review in 2017. Challenge of poor justice delivery and
appreciation of the provisions of the law is the end product of appointment mediocre and
incompetent hands to man our hallowed bench. In terms of appointment to the office of the
Chief Judge of a State, there is always an unnecessary tension generated vis-à-vis independence
of the judicial arm and executive intervention in ensuring that candidates not favoured by State
Governors do not get appointed. The mode of appointment of a person to the office of a Chief
Judge of a state is governed by section 271(1) of the Constitution. Despite these provisions of the
Constitution, the then Rivers State Governor in the person of Rt. Hon. Rotimi Chibuike Amaechi
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went ahead and appointed a Judge without the recommendation of the NJC. These infringed on
the independence of the judiciary and separation of powers as embedded in the Constitution.
iv) Inadequate Funding of the Judiciary
Problem of inadequate funding has lived with the judiciary for decades. Most Federal Courts
located at the Federal Capital Territory in Abuja cannot be compared in terms of facilities with
Federal Courts outside the confines of the Federal Capital Territory. In essence, Federal Courts
in State Capitals do not enjoy the type of funding and facilities available to their counter parts in
the Federal Capital Territory. The worst hits are State Courts. Most of the States of the
Federation are poorly funded. Dilapidated facilities for courtrooms are in used in some States of
the Federation. Until 2018 when President Muhammadu Buhari signed the Fourth Alteration to
the 1999 Constitution which ensures that monies accruing to State Judiciary are credited into
their respective accounts, State Chief Executives control monies accruing to the Judiciary in their
various States. It is a notorious fact that inadequate funding of the Judiciary is a threat to its
independence.
v) Writing in Longhand
Recording of proceedings in court is an important aspect in search for evidence to do justice to
the parties. It is the record of proceedings that gives an accurate state of what happened, where,
when and how in the course of dispensation of justice. The challenge is: must the proceedings of
court be recorded in long-hand in this 21st century? This manual style of writing contributes in no
small measure in deteriorating the health of the judge and the slow process of administration of
justice in Nigeria. From inferior courts to courts of superior record, our judges still write in
longhand. The writing is usually in volumes. These volumes would now be typed out
electronically. We are of the view that writing in long-hand constitutes hardship and reduces the
lifespan of a judge. According to Mr. Justice Ude, the interruptions engendered by the bid to
allow time for the judicial officer to write down proceedings are even worse for witnesses
testifying in court.49It is a notorious fact that writing in longhand intermittently indirectly
cautions the witness’s testimony and suffocates his flow of thoughts and narrations. Sitting down
for long hours by the judge is arduous enough for the better part of the proceedings. This also
depends on how light or heavy the Cause List of the court is. Where there are many cases in a
day, the judge sits down for the most part of the day and writes in longhand. This method of
working is counter-productive because it will surely take its toll on the health of the judge one
way or the other. The effect of writing in longhand culminates in the presentation of written
addresses by counsel without resort to long hours exhausted in oral addresses and developing the
art of advocacy as a skill. Frontloading of the evidence-in-chief of witnesses has also helped to
reduce the volume of what is to be written in longhand by the judge. Questions and answers
asked and obtained during cross examination and re-examination of witnesses is still being
written down in longhand. In most cases, cross examination questions and answers obtained
from same are longer and the judge must put it down in longhand. In trying to circumvent the
afore-stated, the judge sometimes paraphrases testimonies and arguments in his written records.
Consequently, some vital testimonies and submissions are lost because of the numerous volumes
49
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of what the judge must write. Another effect is that the stress of writing in longhand by the judge
will take its toll on the health and total wellbeing of the judge who grows older and wearier by
the days.
vi) Delay in the Judicial Process
It is a common saying that the wheel of justice grinds slowly. The seemingly slow nature of the
entire court system is a challenge confronting the judiciary in modern times. The technical
practice and procedure and the rule of evidence which was inherited from the English Court has
not been properly adapted into our justice system in terms of speedy delivery of justice to
litigants.50 The rules of Courts are made to ensure speedy dispensation of justice but the players
in justice sector ranging from lawyers, litigants and court system all contribute towards delayed
judicial process. This delay has discouraged some litigants from seeking access to justice. The
effect culminates in heinous practices such as jungle justice, resort to self-help only to mention a
few. The courts over times have tried to circumvent slavish adherence to rules of technicalities
and ensuring substantial justice. In the case of United Bank of Africa v Achoru51 the Supreme
Court held that Rules, principles, practice and procedures are laid down to be followed and
obeyed and that even the vital principle of fair hearing does not depend on the accuracy or
exactitude or otherwise of the judgment of a trial court, but basically on the procedure adopted
by the court. The case of Dielu v Iwuno & Others52 lasted for 23 years. Despite the best efforts of
our court systems to improve processing time of civil disputes, the burdens of criminal cases,
tight budgets and other factors still create delays of years to bring a case to court in many
jurisdictions. Appeals extend the time required to reach a final result still further. In Atanda v
Ajasin,53 it took 10 years for judgment to be delivered in the case and at the end, the Supreme
Court ordered retrial at the High Court.
vii) Need for Judicial Activism
The above may not seem to be a challenge but an appraisal of the entire judicial apparatus
reveals the need for judicial activism. According to Pats-Acholonu (JSC), an active judicial mind
should endeavour to do justice and not be persuaded by an argument that has the odour of
obscurantism.54 The Bar should fan the ambers of judicial courage by making the right
submissions before the learned lords which provokes and promotes judicial activism. Judicial
activism nips executive and legislative excesses in check. This calls to question the need to
repeal and make notable pronouncements on obnoxious laws. Judicial activism is the blood
which gives life to the Bench. During the military era, judges made notable pronouncements
which changed the narratives of governance. In the recent past, the Supreme Court courageously
nullified the impeachment of former Governor Rasheed Ladoja of Oyo State in the case of
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Ladoja v INEC.55 The Supreme Court directed the Oyo State House of Assembly to ensure that
the impeachment procedures adopted are on all fours with extant provisions of the Constitution.
The Supreme Court in Rotimi Amaechi v INEC,56directed the Chief Judge of Rivers State to
swear in the appellant who was not a candidate on the ballot in the gubernatorial election as the
Governor and made notable and unprecedented judicial pronouncement. Activism is the fruit
which should pluck from the orchard of justice. Courage should be in excess and not far from the
hallowed temple of justice.
viii) The Challenge of Use of Information and Communication Technology
Use of information and communication technology is vital to mankind as a whole in the 21st
century. This calls to question the need for adequate funding of the judiciary. Some courts such
as the National Industrial Court of Nigeria have introduced electronic filing of court processes.
The problem of inadequate trained personnel still persists in our courts. By Order 6A of the
National Industrial Court of Nigeria (Civil Procedure) Rules 2017, each division of the National
Industrial Court of Nigeria must have an Electronic Filing Centre manned by Electronic Filing
Managers (EFM). There are requirements to be met before courts processes which are to be filed
electronically as an option are filed. The judge and the Council must be adequately trained in this
respect. Before the last appointment of judges of the National Industrial Court of Nigeria in July
2017, computer – based examination was administered by the courts and intending judges who
were not trained on the use of ICT have to learn the use and art of ICT for efficient justice
delivery. The Chief Justice of Nigeria recently hinted in July 2018 on the need to commence
electronic filing of processes at the Supreme Court. The initiative has since commenced with
opening of legal electronic mails by verified legal practitioners in Nigeria.
Conclusion
The importance of judiciary to human existence cannot be over emphasized. Each arm of
government is important and confronted with daunting challenges, but the judiciary appears to be
worst hit. Recurring instances of jungle justice point to the fact that there are teething challenges
with judicial service rendered by the judicial arm of government. This results in loss of faith in
the courts to do justice. Nigeria cannot afford to lose her hard-earned democracy. This paper has
identified the importance of judicial arm of government, its challenges and suggested
recommendations for reforms in the justice sector. Above all, the independence of the judiciary
should be fully restored in many respects. This will deepen our social interaction, development
and sustenance of democratic values in nation building. A sound and quick judicial system is an
automatic invitation to foreign investment for economic growth. Economic growth reduces the
social tension generated by poor governance. Every loophole noticeable in the Constitution and
makes it impracticable for smooth judicial administration should be reviewed by the legislature
and executive in order to enjoy democratic gains.
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Recommendations
1. It is suggested that the Constitution should be amended to review the composition of the
National Judicial Council by making sure that membership includes majority of retired
justices of Supreme Court, Court of Appeal and former Chief Judges of the various High
Courts and former President of the National Industrial Court of Nigeria.
2. The role of the executive arm of government in the appointment and discipline of judicial
officers as stated in the Constitution should be whittled down to ensure independence of
the judiciary.
3. Promotion of merit and good character as major yardstick for appointment of justices of
various courts of records and inferior courts should be encouraged.
4. Training and re-training of judicial officers and staff of judiciary in the art and use of ICT
in the justice delivery sector is vital. The National Judicial Institute should be fully
equipped to undertake this vital task.
5. Establishment of more courts with specialisation in different fields of law as it is done in
Lagos in order to decongest the courts of pending and lingering cases.
6. Promotion of Alternative Dispute Resolution mechanisms in all courts of record in all the
States of the Federation through the Multi-door Courthouse system is vital.
7. There is need for use of efficient and effective courier service providers in the service of
court processes without the need to seek the leave of court before doing so. A mechanism
for ascertaining proof of service should be worked out.
8. Proper funding of the judiciary towards appointment of more judicial officers up to the
Supreme Court is recommended. The Constitution needs to be amended in this respect.
9. Improved access to justice through downward review of filing fees and service charges
required to be paid by litigants.
10. Electronic automation of the entire judiciary structure in terms of service delivery is
suggested. Court proceedings should be recorded electronically and through the use of
Video assisted devices and not recording of court proceedings in long hands.
11. Improvement in the physical infrastructure available across various courts in Nigeria to
bring it at par with what is obtainable in the Supreme Court is required.
12. Reforms in the area of pre-trial proceedings with the aim of ensuring the possible
settlement of cases at this important stage is a tool for better justice delivery. Pre-trial
proceeding should not be a mere formality but to ensure that possible out of court
settlement are explored towards final resolution of cases.
13. Judicial officers should review the concept of award of costs in order to discourage
unnecessary adjournments. Judicial activism should be sustained in this respect.
14. Cases requiring interpretation of the Constitution and violation human rights as well as
capital offences should be cases appealable to the Supreme Court. Other cases should
terminate at the Court of Appeal. This will help in reducing the present workload at the
Supreme Court.
15. Need to establish more divisions of the Court of Appeal in all State capitals to ensure
easier access to justice.
16. The National Orientation Agency and other civil society organization should create
periodic awareness on the procedure for complaints against judicial officers, magistrates
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and judges of customary courts. This enable the populace know what to do in cases where
there is evidence of compromise on the part of the adjudicator.
17. Each ward in a local government should be given a customary court and simple cases
should be handled by traditional rulers by way of alternative dispute resolution in order to
decongest the courts.
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IMPLEMENTATION OF THE ECOWAS COMMON MARKET: LESSONS,
CHALLENGES, AND OPPORTUNITIES
Onyekachi C. Okorie
Abstract
The field of regional integration is characterized by the replication of various schemes and
processes. Depending on the effectiveness and efficacy of the structure, states generally apply
similar methods for themselves in the process of integrating. It is also generally believed that
regional economic communities progress from; preferential trade area to free trade area,
customs union, common markets, monetary union and political federation. For some years now,
The Economic Community of West African States has remained stuck on the third stage (Customs
Union). Notwithstanding, the establishment of a common market has always remained a priority.
The conditions with which this might be fulfilled are contained in Article 3(d) of the revised
ECOWAS treaty, which come in the form of prerequisites that must be achieved to enable its
establishment. Thus, the aim of this paper is to look into the factors that currently and could
prospectively hinder the creation of the ECOWAS common market. To achieve this, this paper
distils lessons from the creation of the EU Single Market which has had a long history and is
globally considered the most advanced common market, and that of an African counterpart in
the Common Market for Eastern and Southern Africa (COMESA). The stories behind their
creation are no less different from what ECOWAS is currently experiencing. This paper also
highlights some key challenges hindering the establishment of the ECOWAS common market in
the form of: non-tariff barriers, the lack of a common trade policy necessary for the effectiveness
of a customs union and the unimplemented right of establishment enshrined in the 1990
Supplementary protocol A/SP.2/5/90. This paper is also not oblivious to the newly operational
African Continental Free Trade Area and concludes that its existence does not affect the creation
of the ECOWAS common market.
Introduction
The Economic Community of West African States (ECOWAS) was founded on 28 May 1975. In
the forty-six years following its existence, a great deal can be branded as “success” on its path;
from the establishment of free trade area to the implementation of common external tariffs.
Nonetheless, a major challenge preventing the Community from attaining its goal of being a
fully Economic Integrated Community has been its delay in the creation of its common market,
or better still the lack of enough functioning parts necessary to make alive its desire of being a
full effective Common Market. Article 3(d) of the revised ECOWAS Treaty 1 provides for the
establishment of a common market through:
i. The liberalization of trade by the abolition, among member states of customs duties
levied on imports and exports, and the abolition among member states of non-tariff
barriers in order to establish a free trade area at the community level.

1
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ii. The adoption of a common external tariff and a common trade policy vis-à-vis third
countries.
iii. The removal between member states, of obstacles to the free movement of persons,
goods, services and capital and to right of residence and establishment.
Since the adoption of this treaty, ECOWAS has had various levels of integration processes that
have sought to set the frame work for this goal. The first level which was the creation of its free
trade area was achieved in 1990 through the implementation of the ECOWAS Trade
liberalization scheme.2 The ECOWAS Trade Liberalization Scheme is an instrument created to
facilitate and liberalize trade by establishing the customs duties levied on imports and exports
and the elimination of non-tariff barriers amongst member states.3 According to Article 35, the
customs union is sought to be “progressively established in the course of a period of ten (10)
years effective from 1 January 1990”. Whereas this provision was not followed to the letter as
the implementation of its common external tariff came to life on 1 January 2015,4 it could be
assumed that this step nonetheless puts it on track in achieving its overall objective. The
implementation of the free trade area and the custom external tariff are merely scratches at the
surface of all that needs to be achieved before ECOWAS can fully consider itself a common
market. First, the ECOWAS free trade area needs to be revisited as reports suggest that there
exist tariff and non-tariff barriers between states5. One would expect that this issue would have
been catered for by the member states, but it appears that very little progress has been made
towards the removal of seasonal import and export bans and other non-tariff barriers impeding
trade.6 ECOWAS is also behind in the creation of its common trade policy which is essential for
the enforcement of its Customs Union. It has begun talks, however; it is yet to review the draft
Common trade policy framework7 let alone release a final framework.
ECOWAS’s desire of achieving a common market is not a novel feat within many regional
economic communities. Numerous examples have been laid down more specifically by the
European Union which has arguably the most advanced model for a common market and the
Common Market for Eastern and Southern Africa (COMESA) which is an effective African
framework. These models provide great lessons that ECOWAS can emulate as well as potential
loopholes it can avoid, if it were to create an effective common market. Accordingly, it is the aim
of this paper to look into the factors that currently and could prospectively hinder the creation of
the ECOWAS common market. It achieves this by distilling lessons from the stories behind the
2
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creation of the EU Single Market and COMESA. It also highlights certain factors obstructing the
creation of the ECOWAS common market and investigates whether the operation of the African
Continental Free Trade Agreement obstructs the achievement of this goal.
Conceptual Definition
According to the Merriam Webster dictionary, a Common Market is a ‘group of countries that
allows free trade among its members’.8 On the other hand, a Customs Union is an ‘arrangement
among countries in which the parties do two things namely:
i) Agree to allow free trade on products within the customs union; and
ii) Agree to a common external tariff with respect to imports from the rest of the world.9
Thus, a common market is a more integrated form of a customs union without internal borders
that allows for trade and the free movement of persons, goods and services. Many experts argue
that the common market is the fourth stage of economic integration, ahead of the preferential
trade area, the free trade area, and the customs union. It would therefore follow that before a
regional economic bloc can establish an effective common market, its free trade area and
customs union must be firm enough to act as a foundation for the success of the common market.
The European (EU) Common Market
The idea behind the creation of the European common market can be traced to the days of the
Treaty of Rome 1957 which also established the European Economic Community. This plan is
well captured in Article 2 of the Rome Treaty which provides:
The Community shall have as its task, by establishing a common market and
progressively approximating the economic policies of member States, to promote
throughout the community a harmonious development of economic activities, a
continuous and balanced expansion, an increase in stability, an accelerated raising
of the standard of living and closer relations between the States belonging to it.
However, so much can be owed the creation of the EU common market. Its journey to this goal
was one categorized in phases; each phase bringing with it its fair share of challenges. The EU’s
grounds for achieving this goal in phases was to offer its much younger member states time to
fully integrate and adjust to all that would be required for the creation of this goal. Many experts
describe these stages as ‘time-tables’ which provide for actions that must be taken at every given
stage. Although this timetable gives some room for flexibility, it provided for a twelve-year
transitional period divided into three or four stages. This transitional period which began on 1
January 1958 was nonetheless not supposed to be extended beyond fifteen years. 10 The EU
Customs Union Article 28 of the Treaty on the Functioning of the European Union provides:
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The Union shall comprise a customs union which shall cover all trade and goods
and which shall involve the prohibition between Member states of customs duties
on imports and exports and of all charges having equivalent effect, and the
adoption of a common customs tariff in their relations with third countries.
A customs union is created so that countries adopt a singular identity which makes it easier for
goods to move freely with reduced tariffs and internal quotas. Since the customs union process is
gradual and progressive, states often have a desire to incorporate a common external tariff which
gives them a unified advantage of levying a fee on goods coming from outside into the customs
union. At the time, there were concerns that the high import duties levied by France and Italy
would not provide a uniform reduction for countries with lower duties like Germany and the
Benelux countries.11 In respect of the common external tariffs, there were also concerns from the
Benelux countries that a common external tariff would completely open Western Europe to
international trade which in the long run might be disadvantageous to it. On the other hand,
France had balance of payment concerns and was not so confident that the adoption of a common
external tariff might help its economic situation.12 Nonetheless, the customs union was
completed on 1 July 1968 when all internal tariffs between the members had been eliminated and
the common external tariff was adopted.13
Agriculture and Fisheries
According to Article 38 of the Treaty for the Functioning of the European Union, “The Union
shall define and implement a common agriculture and fisheries policy.” This provision is further
expanded as the Act defines agricultural product to mean the products of the soil, of stock
farming, and of fisheries and products of first stage processing and directly related to these
products. The six founding members of the EU,14 all at various points in their histories believed
that agricultural production needed to be monitored in order to ensure that the resources of the
community are effectively and efficiently managed. 15 The objectives of the treaty are thus to;
increase agricultural productivity by promoting technical progress and by ensuring the rational
development of agricultural production and the optimum utilization of the factors of production,
in particular labour; to ensure a fair standard of living for the agricultural community, in
particular by increasing the individual earnings of persons engaged in agriculture; to stabilize
markets; to assure the availability of supplies and to ensure that supplies reach consumers at
reasonable prices.16

11

Amin Cuyvers “The EU Common Market” 2017,
<https://www.researchgate.net/publication/315363100_The_eu_Common_Market> accessed 20 June 2021.
12
International Conciliation “The European Common Market”, 1958
<https://heinonline.org.uplib.idm.oclc.org/HOL/Page?handle=hein.journals/intcon32&collection=journals&id=327
&startid=&endid=392 > accessed 20 June 2021.
13
Cuyvers “The EU Common Market”.
14
Belgium, France, Germany, Italy , Luxembourg, and the Netherlands.
15
International Conciliation “The European Common Market”.
16
Treaty on the functioning of the European Union, 1958, Article 38.

121

GAMBIA LAW REVIEW VOL.3, ISSUE 1, 2021

Free Movement of Persons, Services and Capital
The free movement of persons, services and capital is perhaps the most effective of the three
stages of the European common market. Its results have been so beneficial that many Europeans
consider it as the community’s greatest achievement.17 Currently, this right benefits over 500
million Europeans as it offers them access to live, study, and travel within 27 European member
states.18 The idea behind the free movement of persons, services, and capital is captured in
Article 45 of the Treaty for the functioning of the European Union which provides:
1. Freedom of movement for workers shall be secured within the Union.
2. Such freedom of movement shall entail the abolition of any discrimination
based on nationality between workers of the member states as regards
employment, remuneration and other conditions of work and employment.
3. It shall entail the right, subject to limitations justified on grounds of public
policy, public security or public health:
(a) to accept offers of employment actually made;
(b) to move freely within the territory of member states for this purpose;
(c) to stay in a member state for the purpose of employment in accordance
with the provisions governing the employment of nationals of that state laid
down by law, regulation or administrative action;
(d) to remain in the territory of a member state after having been employed in
that State, subject to conditions which shall be embodied in regulations to be
drawn up by the Commission.
4. The provisions of this Article shall not apply to employment in the public
service.
The free movement of persons, services, and capital clause was created shortly after World War
II when countries experienced severe economic stagnation and scarcity of the skilled labour
necessary to kick start a new era of economic growth.19 This fear necessitated the founding
member countries: Italy, France, West Germany, Belgium, Netherlands and Luxembourg to
ensure that the free movement of workers was included in the Treaty of Rome 1957.
Consequently, the founding members of the EU all issued over 8 million permits between 1958
and 1972. In 1973, these countries detected that most of these migrants that had come under the
guidance of “skilled workers” brought along their families and many had come to stay for
good.20 As years went by, it became evident that there needed to be some clarity on certain
aspects of these laws. In Lawrie Blum v Land Baden Wutternberg, the term worker as provided
in Article 45 came into question and the European Court of Justice in its judgment noted that
Article 48 should be interpreted broadly to mean a person, performing services, under the
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direction of another, for remuneration.21 The need to solidify the movement of persons also arose
and was concluded in the signing of the Maastricht Treaty of 1992.
Common Market for Eastern and Southern Africa
The common market for eastern and southern African states is the largest regional economic
community in Africa. It is the fruit of the ideas encapsulated in the Preferential Free Trade Area
for eastern and southern African states. In 1980, the then Organization of African Unity set up
the Lagos Action Plan which outlined different schemes on how African states can forester
economic integration amongst themselves hence building self-reliant economies.22 To foster this
idea, the United Nations Economic Commission for Africa launched five sub regional
multinational programming and operational centers that would cater to the needs of Eastern and
Southern Africa, West Africa, Central Africa and the Great Lakes community comprising
Burundi, Rwanda, and Democratic Republic of Congo. Article 29 of the Treaty establishing the
Preferential Trade Agreement provides that there shall be the:
Gradual Establishment of a Common Market and an Economic Community for
Eastern and Southern African States Two years before the expiry of eighteen
years from the definitive entry into force of this Treaty, the Commission shall
propose to the Council for its consideration and recommendation to the Authority
for its approval, measures which in addition to the provisions of this Treaty would
be required to be implemented as from the end of the said period of eighteen
years, in order to assist in the development of the Preferential Trade Area into a
Common Market and eventually into an Economic Community for Eastern and
Southern African States.
The provision of Article 29 indicates that the common market is not an end in itself but a means
to an end. From the first stage being the creation of the Preferential trade area, to the second
stage being the establishment of the common market and the final stage being a fully integrated
economic community, it is evident that COMESA still plans to achieve more. The aims of
COMESA can be found in Article 3 of the COMESA treaty and they are:
(a) to attain sustainable growth and development of the Member States by
promoting a more balanced and harmonious development of its production and
marketing structure;
(b) to promote joint development in all fields of economic activity and the joint
adoption of macro-economic policies and programmes to raise the standard of
living of its peoples and to foster closer relations among its Member States;
(c) to cooperate in the creation of an enabling environment for foreign, cross
border and domestic investment including the joint promotion of research and
adaptation of science and technology for development;
21
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(d) to cooperate in the promotion of peace, security and stability among Member
States in order to enhance economic development in the region;
(e) to cooperate in strengthening the relations between the Common Market and
the rest of the World and the adoption of common positions in international fora;
and
(f) to contribute towards the establishment, progress, and the realization of the
objectives of the African Economic Community.
COMESA, which is an amalgamation of members from the East African Community (EAC) and
South African Development Community (SADC) currently has a membership of 21 countries
and a collective population of 540 million. Its members are; Angola, Burundi, Comoros,
Democratic Republic of Congo, Djibouti, Egypt, Eritrea, Ethiopia, Kenya, Madagascar, Malawi,
Mauritius, Namibia, Rwanda, Seychelles, Sudan, Swaziland (now Eswatini), Tanzania, Uganda,
Zambia, Zimbabwe23. Paragraph 3 then gives rise for South Africa and Botswana to become
members upon fulfillment of certain conditions. In 2000, it successfully launched its free trade
area of which sixteen countries presently partake in and its Customs Union in 2009.24
Lessons from Other Common Markets
Various lessons can be drawn from the formation of these common markets. COMESA, which is
relatively young helps ECOWAS by highlighting a few of the benefits it could amass for itself if
it finally concluded the formation of its common market. On the other hand, the EU common
market which has been in existence for longer helps ECOWAS by demonstrating a few of the
steps it might want to adopt and traps it might want to avoid in order to create a successful
common market.
Lessons from the European Union Common Market
Barring agriculture and fisheries, it appears the ECOWAS has a lot in common with the EU with
regards to the creation of a common market. For starters, both regional economic communities
see the creation of a customs union and the elimination of the barriers to trade as paramount to
the success of the common market. Secondly, both regional economic communities believe that
the free movement of persons, capital and goods must be guaranteed to citizens of the region.
Quite interestingly, the EU experienced a similar phase as the ECOWAS regarding the
implementation of its common market. As earlier observed, talks of a single market for the EU
began in 1957 during the days of the Treaty of Rome and later spiraled into the period that saw
the development of the European communities. The delay in the creation of the EU common
market can be attributed to the political agitations and resistance faced by members of the EU. 25
23
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In the first place, it did not seem like there was a legal obligation on the members to fast track
the creation of the market nonetheless this had to change. The1980s brought an era of growth for
many European states as such the drive to see the plans for the common market re-launched
began to gain traction amongst many European states. But this for the most part did not come
easy. The European communities found it rather challenging in creating the specificities and
conditions needed to ensure that the common market was a reality. To do this, it created a
document titled “White Paper on the Completion of the Internal Market”.26 The essence of The
White Paper was to guide the process of revising the founding treaties of the European
community. It also set out the objective of creating a functioning and effective common market
by 1992. The White Paper was cognizant of the political arguments that then existed of whether
the common market benefited all countries or not. It saw itself more as a programme or timetable
that set out the steps and actions needed to be taken to help the council achieve its objective of
creating the common market.27 To do this, it set out three measures that states needed to adopt
in-order to attain this goal.
The first step was the removal of physical barriers; particularly through the disappearance of
formalities and of frontier delays. The second was the removal of technical barriers in order to
ensure more competition and better economy of scale for enabling industries within the
community. These technical barriers came in the form of the different standards adopted by
states for health, safety, or environmental reasons. The third was the removal of fiscal barriers.28
Although this was quite contentious, The White paper noted that the imposition of fiscal barriers
which could sometimes come in the form of indirect taxes was bound to have implications on
states during the operation of the common market. Unlike most documents outlining the steps
needed to accomplish a given target, the White Paper was unique in that it also set out time
schedule for the implementation of every measure.
Another crucial step towards the implementation of the European single market was the
adoption of the Single European Act 1986 which was the first revision of the founding treaties of
the EU.29 Article 13 of this act provides that “the community shall adopt measures with the aim
of progressively establishing the internal market over a period expiring on 31 December 1992
……” It goes further to state that “the Internal Market shall comprise an area without internal
frontiers in which the free movement of goods, persons, services and capital is ensured in
accordance with the provision of this treaty” It is no doubt that the creation of the European Act
was crucial in establishing the European single market. Notwithstanding this, it should be noted
that the EU still had some work to do post 1992 in order to ensure the full effectiveness of the
market. For instance; it had to employ other strategies and plans such as the 1997 Action plan for
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the Single market, the 1999 strategy for Europe’s internal market and the 2003 internal market
strategy.30
In 2009, the then President of the European Commission, Jose Manuel Barroso assigned
Professor Mario Monti to write a study with the objective of identifying fresh ideas and
strategies for the single market of the European Union. In his report, Monti noted that the
European single market was facing three major challenges. The first was the inadequate political
and social support needed for efficient market integration. He observed that there was an
“integration fatigue” at play that made the idea of the single market sound less exciting and
encouraging for member states. The second challenge was the lack of attention given to other
sectors of the single market. Monti noted that some of the challenges of the EU single market at
the time were due to “its unfinished business on the expansion to new sectors and the effort to
ensure that the single market is a space for freedom and opportunities.”
The third challenge was the “complacency” of member states in thinking that the common
market had been completed, when in reality it still had areas that demanded address. 31 This
complacency was also compounded by talks of the monetary union, and several institutional
reforms. For Monti, another important factor was ensuring that the common market adopted a
comprehensive approach that fused aspects of economic and social matters. This of course was
something not particularly frequent in common markets, but the introduction of policies
concerned with; industries, consumers, energy, transport, climate change, the environment, tax,
citizenship and justice will be cardinal in ensuring that the common market encompasses more
than just the mundane idea of market integration.32 A year after this report, the European
Commission introduced the Single Market Act which, for the most part, was in line with Monti’s
idea of adopting a more integrated approach to the common market. The Single Market Act
established twelve levers to strengthen certain areas of the economy. A few of those areas
include small and medium- sized enterprises, sustainable development, social inclusion, taxation,
services, networks, and a single digital market.33
Lessons from the Common Market for Eastern and Southern Africa (COMESA)
COMESA is a relatively young regional economic community with lesser trails of history than
the EU. It is not yet got the perfect common market as certain areas required for its effective
functioning are yet to be accomplished. However, ECOWAS can learn from its existence the
power of pooling together and the benefits it offers to member states. In less than thirty years
since its establishment, COMESA has served as an exemplary model of the progressive approach
ECOWAS should strive to adopt. Apart from the African Continental Free Trade Agreement,
COMESA is perhaps the only regional economic community to have established an online
mechanism for reporting, monitoring and eliminating trade barriers. 34 The mechanism which
30
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serves as a complaint center allows stakeholders to report any non-tariff barriers they might have
encountered during the business transaction.
In 2018, COMESA reported that 199 out of the 201 reports submitted to the site had been
resolved.35 According to the COMESA secretariat, this represents a 97.5 percent rate. These
cases include taxes on foreign exchange, import and export quotas, the removal of foreign
exchange restrictions, easing of customs formalities, extending open hours for border posts and
one stop border posts. Resolving a few of these non-trade barriers has led to an increase in intraCOMESA trade to an impressive average of seventy percent whereas intra ECOWAS trade
currently sits at twelve percent as the ECOWAS plans to increase that number to forty percent by
2030.36 Working on traffic facilitation has also reduced transportation cost by about 25%. The
COMESA regional customs transit guarantee scheme has also been credited with launching a
mobile application that gives owners of goods, real time updates to clearing and forwarding
agents within the region.37 This application also ensures that the governments of transit countries
are able to recover their duties and taxes from the guarantors should the goods be illegally
disposed of in the local markets.38 COMESA is also responsible for issuing the yellow card
insurance scheme for the drivers and passengers of vehicles should they suffer any bodily
injuries as a result of accidents.39
Within this time span, COMESA has also established several relevant institutions it feels will be
central in achieving some of its objectives. Some of these institutions include: the Eastern and
Southern Trade and Development Bank, the COMESA Clearing House, the COMESA Leather
and leather products Institute. The Eastern and Southern trade development bank for instance has
been responsible for promoting trade financing, facilitating trade flows, finance of infrastructural
projects, asset management among others. 40 One of COMESA’s main achievements has also
been the design of specific programmes that would in the long run assist it in its goal for deeper
regional integration. Some of these programmes include the Regional Integration Support
Programme (RISP); the Regional Integration Support Mechanism (RISM); Trade Mark Southern
Africa (TSMA); the Regional Maritime Support Programme (MASE); Programmes on Climate
Change.41
One could make the argument that some of these achievements may be quite ambitious for
ECOWAS considering its disadvantage in size or economy compared to COMESA. This is
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because COMESA comprises twenty-one states42 as opposed to the ECOWAS’s fifteen.43 There
is also a significant difference in the population of both regional communities. COMESA has an
accumulative population of five hundred and sixty million44 whereas ECOWAS has an
accumulative population of about three hundred and eighty million. 45 COMESA also has a
combined gross domestic product of $768 million as opposed to ECOWAS’s $556.9 million. 46
Nevertheless, COMESA is a collaboration of two already established regional blocs, which
perhaps makes the integration process even more difficult and is a testimony that the common
market will benefit West African countries in many ways.
Hindrances to the Formation of the ECOWAS Common Market
In addition to the lessons ECOWAS can derive from the integration story of the EU and the
benefits of the common market to COMESA, it also needs to address certain internal issues that
accelerate its progress. As earlier observed, Article 3(d) of the revised ECOWAS treaty provides
for the conditions that must be fulfilled in order to actualize the ECOWAS common market.
They include:
1. The liberalization of trade by the abolition, among member states of customs duties
levied on imports and exports, and the abolition among member states of non-tariff
barriers in order to establish a free trade area at the community level.
2. The adoption of a common external tariff and a common trade policy vis-à-vis third
countries
3. The removal, between member states, of obstacles to the free movement of persons,
goods, services and capital and to right of residence and establishment.
Removal of Non-Tariff Barriers and Other Restrictions of Trade
The current literature on regional trade agreements suggests that there is a solid connection
between trade liberalization and increased intra-regional trade.47 However non-tariff barriers and
non-tariff measures are often viewed as hindrances to this postulation. Non-tariff measures are
policy measures that could impact the flow of trade. They mainly appear in two forms: First,
“technical” measures which include; sanitary and phytosanitary measures (SPS) and technical
barriers to trade measures (TBT). Second, “non-technical measures” which includes price
measures, forced logistics or distributary channels. Co-incidentally, ECOWAS has been haunted
by all forms of non- tariff measures. This section will specifically focus on the first form of nontariff barriers as they hinder the creation of the ECOWAS common market.
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Sanitary and Phytosanitary Measures
Sanitary and phytosanitary measures are essentially policy measures that concern the protection
of human, animal, and plant life or health. As a result of their distorting trade effect on
international trade, SPS measures are known to be quite challenging to prove as they require an
analysis into its purpose.48 The scope of SPS measures contained within the SPS agreement can
be grouped under the following headings:
Basic rights and obligations: which entail the threshold required before an SPS measure can be
imposed. Such requirements include ensuring that the measure is taken with the aim of
protecting plant and human life, the establishment of sound scientific principles when imposing
an SPS measure, ensuring that the SPS measures adopted do not arbitrarily and unjustifiably
discriminate against certain members etc.49
Harmonization: It deals with aligning the SPS measures adopted with international standards,
guidelines, and recommendations.50 These measures should be based on the guidelines from the
Food and Agriculture Organization (FAO)/ World Health Organization (WHO), Codex
Alimentarius Commission (CODEX), the World Organization for Animal Health (OIE) and the
International Plant Protection Commission (IPPC).
Equivalence: It requires that members respect and recognize the measures adopted by other
members and the obligation to promote and treat them as if they were their own.51 Transparency
advocates for notification and openness in any SPS measure adopted.52 It should be also noted
that most of these measures come in the form of import bans or restrictions. In 2014, the United
States of America Trade Representative Report, for instance, it was stated that Nigeria had
banned the import of all bovine animal meat and edible offal as well as pork, sheep, and goats 53
for no justifiable scientific reason (this clearly falls in contravention of Article 2.2 of the SPS
agreement) and that Senegal had maintained its ban on the imports of poultry products to prevent
the Highly Pathogenic Avian Influenza (HPAI). 54 This ban falls short of the provisions of Article
7 dealing with transparency and the notification of measures.
Technical Barriers to Trade (TBT) Measures
TBT measures are technical regulations that cover the various aspects of a product. They
typically include physical characteristics, labeling or production process. Unlike sanitary
measures and regulations that are not mandatory, technical regulations are the direct opposite as
compliance is mandatory. 55 By implication, this makes it more difficult to prove and more
distorting should they be imposed unjustifiably. In the World Trade Organization, technical
regulations are governed by the TBT agreement which prevents the use of these technical
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requirements as disguised restriction on trade and the development of inefficient technical
requirements and procedures. In the West African context, the West African Economic and
Monetary Union (WAEMU) in collaboration with ECOWAS sought to curtail these effects by
implementing the West African Quality Control Programme which also controlled SPS
measures.56 This implementation was to be undertaken in two phases. The first among the eight
WAEMU members from 2001 to 2005 and the second being amongst ECOWAS member states
from 2007 to 2013. From the ECOWAS standpoint, this programme resulted in the creation of
the ECOWAS Quality Policy (ECOQUAL) whose objective was to assist the ECOWAS
Commission and sixteen other West African countries in strengthening their infrastructure for
greater effectiveness, leading to enhanced competitiveness and better intra-and inter-regional
trade participation.57 The programme also aimed to strengthen the creation of quality centres of
excellence and networks of specialized quality institutions. In conjunction with this programme,
ECOWAS also produced the ECOWAS standard harmonization model which outlined the basic
principles, procedures, and mechanism by which the ECOWAS Technical Harmonization
Committees and the ECOWAS member states are to harmonize and maintain standards within
ECOWAS. Whereas these measures are commendable, the discouraging side to this programme
is that they are yet to be adopted and in full operation among ECOWAS members they were
created to assist.
The ECOWAS Common External Tariff and Common Trade Policy
On 25 October 2013, ECOWAS adopted its common external tariff which among other things
aims to increase intra-regional trade, ensure predictability and stability in trade, increase turnover
from enlarged domestic markets, increase economies of scale and discourage smuggling. 58
Although implemented on 1 January 2015, the ECOWAS common external tariff is quite
inclusive as it provides for trade defences that could harm the customs union. A few of these
include safeguard measures, anti-dumping measures, and anti-subsidy and countervailing
measures. However, the issue of implementation still persists on this front. Regarding the
common trade policy, not much has been achieved. In a meeting held among the ECOWAS
ministers of trade on 22 October 2020, it was decided that the draft framework would be
reviewed in light of the recent developments within the region.
Free Movement of Goods and Persons
The movement of persons, goods, services and capital is almost certainly at the heart of most
issues concerning common markets across regional economic communities. Most of the
migration within Africa is intra-regional thus utilizing the benefits of regional economic
societies. The free movement of persons within ECOWAS has undergone several processes. The
first began with the enactment of the Protocol on the free movement of persons and the right of
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residence in 1979.59 The second phase saw the right of residence become effective in July 1986
after the member states ratified it. The provisions of this protocol imply that a citizen of an
ECOWAS member state can travel to another member state, if he or she has valid travelling
documents and international health certificates.60 The second stage also grants workers the right
to seek and carry out income-earning employment as well as the equal treatment of nationals in
areas such as security of employment, access to social and cultural health facilities and the
possibility of re-employment in cases of job loss for economic reasons. The third phase which
permits nationals of ECOWAS member states to carry out business and economic activities in
other ECOWAS states under the same condition as nationals is yet to be implemented. This is a
baffling reality considering the economic growth member states stand to accrue for themselves if
this phase was implemented. Several factors have been attributed as the reason for this delay.
Many scholars argue that the time for the implementation of this provision coincided with the
period of recession for many West African states. This period saw the revocation of Articles 4
and 27 as several West African states expelled foreign nationals from their territories. Others
ascribe it to the competing and overlapping interests often faced by ECOWAS member states,
many of which are as a result of ECOWAS members being parties to other bilateral and
multilateral trade agreements. There also exist several political ties and interests in this issue. A
typical illustration would be the supposed French influence on the delay of the ECO. 61
Regardless of the reason, free movement generally within ECOWAS is besieged by a host of
negative factors that render it ineffective and slow. These factors include the lack of
harmonization of national and regional laws, weak enforcement bodies and institutions,
inadequate infrastructure, bribery and corruption.
The Introduction of the African Continental Free Trade Area and the
ECOWAS Common Market
It is quite logical to assume that the commencement of the single largest continental free trade
area outside the World Trade Organization could affect ECOWAS’s plan of establishing a
common market. It is projected by the UN Economic Commission for Africa that the AFCFTA
would boost intra-African trade by 52.3% in 2022. Article 19 of the agreement establishing the
AFCFTA also provides:
(1) In the event of any conflict and inconsistency between this Agreement and any
regional agreement, this Agreement shall prevail to the extent of the specific
inconsistency, except as otherwise provided in this Agreement.
(2) Notwithstanding the provisions of Paragraph 1 of this Article, State Parties
that are members of other regional economic communities, regional trading
arrangements and customs unions, which have attained among themselves higher
levels of regional integration than under this Agreement, shall maintain such
higher levels among themselves.
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The wording of Paragraph 2 signifies that regional economic communities such as ECOWAS
that have achieved deeper integration would continue to apply their regional trade regimes for
intra-regional trade. The agreement also recognizes in Article 5 that regional economic
communities’ free trade areas are its building blocks.
Conclusion
The creation of a common market for ECOWAS has lagged longer than expected. The lessons
distilled from the creation of the EU common market revolves around political will and proper
planning. For the most part, this is constant in almost every progress achieved within any
regional economic community. ECOWAS may need to create its own version of the “The White
Paper on the Completion of the Internal Market” to serve as a timetable where states ensure full
commitment and adherence to the processes required in ensuring that the common market sees
the light of day. Perhaps ECOWAS is also suffering from “integration fatigue” as described by
Professor Monti during the process of establishing fresh ideas and strategies for the EU single
market. This is particularly evident in the number of regional economic communities and trade
agreements that West African countries are parties to. Thus, the desire to establish a common
market may be lacking as the process required for its fulfillment has lasted longer than expected.
However, West African countries must not lose hope. They can gain inspiration from the
activities and achievements of COMESA which is a more complex creation that accommodates
two regional economic communities in the East African Community (EAC) and the Southern
African Development Community (SADC).
In addition, ECOWAS must ensure that the hindrances affecting the implementation of the
common market be eliminated. First, it needs to ensure the removal and elimination of
unjustified non-tariff measures. This can be achieved through transparency, tightening and
implementing new regulatory mechanism to curb the incorporation of these measures within the
continent and political will. Secondly, ECOWAS must also ensure that states adhere to and
implement the extensive common external tariff. Furthermore, ECOWAS must also ensure that
the design of the common trade policy be fast tracked in order to serve as an efficient second
pillar to the customs external tariff. Finally, taking cognizance of the importance and reality of
migration within the region, it is imperative that states take necessary steps in ensuring that the
right to establishment is guaranteed to ECOWAS citizens as well as eliminating the factors that
contribute in making the movement of people, goods, and capital arduous. 62
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IMPEACHMENT OF THE EXECUTIVES UNDER THE CONSTITUTION OF THE
FEDERAL REPUBLIC OF NIGERIAN: A DIALECTICAL APPROACH
Julius.O. Agbana*
Abstract
Impeachment in Nigeria is often fraught with extra-political activities that tend to run counter to
the Nigerian Constitution. Political actors often go to achieve their political aim of impeachment
by any other means other than constitutional and will conscript arguments before the courts in
order to legitimize their aim. This paper examines the provisions of the 1999 Constitution on the
procedure for the impeachment of the Governor or Deputy Governor of a state and considers
whether the exercise of this power is purely a legislative function that cannot be questioned by
the executive. The methodology employed involved sourcing information from primary and
secondary sources and information gathered was then subjected to contextual analysis. The
paper reveals that the Chief Judge of a state also has a role to play and in this regard , where the
action of the House of Assembly of a state in initiating impeachment proceedings is being
questioned the courts are entitled to ascertain whether those who voted for the investigation to
be carried out reached the two-thirds of the membership of the House. The paper concludes that
the judiciary has a major role to play in the impeachment process of the executive. It
recommends that a legislative culture of following the tenets of the constitution must be
consolidated by a judiciary ready to bring the legislature back to constitutional compliance
through forthright judicial pronouncement.
Introduction
Most developed democracies have been characterized by radical changes in the power of the
legislature.1 The central focus of power moves from keeping a close watch and control over the
executive and agencies of government, control of public fund and taxation to the arena of public
enquiries, questions, investigations, criticism and control of foreign policy. The investigation and
questioning power of the legislature over the executive appears most celebrated. 2 Investigation
and serious questioning can result in the condemnation and eventual resignation or removal by
way of impeachment. In modern government, legislatures wield enormous powers spreading far
from the traditional functions of law-making. Those who frame Constitutions seldom take the
trouble to define the legislative functions and powers as opposed to, say, the executive functions,
which is the province of the government or to delimit the legislature’s proper field, of action.
Where drafters of the constitutions have made attempts, they have flagrantly turned out to be
grossly inadequate owing to the expanding roles of the legislature in governance. 3 During the
second republic, Nigeria experienced one major impeachment via legislative power. Unlike the
Fourth Republic however, Nigeria recorded about five impeachments of the chief executives via
legislative powers,4 particularly between 2005 and 2006.5 The impeachment saga became
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frightening. What is then being played out in some of the Houses of Assembly in the country in
the name of impeachment proceedings against the Chief Executive i.e. Governors is very
disturbing and over-tasking of the provision of the constitution.6 The chaotic situation was aptly
described thus: “The spate of impeachments under the present democratic dispensation has
assumed frightening dimensions, if not properly handled will throw this country into a state of
anarchy.”7 As Akaahs, J.C.A rightly held in Adeleke. v .O.S.H.A:
A close scrutiny of Section 188 of the 1999 Constitution reveals that the
procedure for impeachment of the Governor or Deputy Governor of a state is not
purely a legislative function, since the Chief Judge of a State also has a role to
play. In this regard therefore, I am of the considered view that where the action of
the House of Assembly of a State in initiating impeachment proceedings is being
questioned or the Chief Judge in constituting the panel to probe the allegations of
gross misconduct, the courts are entitled to ascertain whether those who voted for
the investigation to be carried out reached the two-thirds of the membership of the
House.8
It is important again that the true role of impeachment by the National Assembly as a mere check
should be appreciated. The power of impeachment is not meant to give to the National Assembly
control over the President’s tenure or administration of the government. Impeachment, it has
been aptly said, ‘is not an “inquest of office”, a political process for turning out a president
whom a majority of the house and two-thirds of the senate simply cannot abide. It is certainly
not, nor was it ever intended to be, an extraordinary device registering a vote of no confidence. If
it were, then it would upset the balance of the scheme of government under the constitution, and
destroy the independence of the executive, replacing it with the principle of executive
responsibility to the legislature, which characterizes the parliamentary executive of the
Westminster type. The power of impeachment has not been evoked with regular occurrence in
the United States.9 On occasions where the impeachment was to lead to a justified removal of the
president, the object of impeachment averted the occasion through resignation.10 That failure has
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served to reaffirm the intention behind its inclusion in the constitution - which it is not to be a
legislative censure device against the President’s conduct of the government.
The impeachment of President Andrew Johnson in 1868 - the single occasion of the use of the
power in the United States - was a disreputable perversion of power for a purely sectional and
partisan motive.11 The ground of the impeachment was that the president had violated the Tenure
of Office Act 1867 by removing his secretary of state without the consent of the Senate as was
required by the Act (Senate approval for removal is not a constitutional requirement in the
United States). His offence is certainly not covered in the grounds for impeachment specified in
the (U.S) Constitution, viz. treason, bribery or other high crimes or misdemeanours. It was at
worst only an improper exercise of a power which, under the constitution, belonged to him. Even
its impropriety depended on the constitutionality of the act of congress itself, and in the view of
the president and his advisers the act was manifest contravention of the constitution. It was upon
this view of the act that he acted in removing the secretary of state, a view which (half a century
later the Supreme Court affirmed when it declared the act unconstitutional and void). In view of
the court’s decision one may perhaps reflect what a great injury would have been done to the
president and the entire American governmental system had the impeachment succeeded (it
failed by only one vote).
The Concept of Impeachment
Impeachment has been defined by various authors. For example, Hood Philips defines
impeachment thus:
Impeachment was a judicial proceeding against any person, whether Lord or
Commoner, accused of state offence beyond the reach of the law, or which no other
authority state would prosecute. The commons were accusers, and the Lords were
judges both of fact and law.12
Black’s Law Dictionary13 gives its definition thus: “a criminal proceeding against a public
officer, before a quasi-political court, instituted by a written accusation called ‘article of
impeachment.’”
Impeachment has also been defined as: “a prosecution brought by the House of Common as
prosecutor and tried by the House of Lords, as judge, especially against a Minister of the crown
for a serious offence.”
The word ‘impeachment’ has no precise definition, but all proffered definitions agree that it is a
legislative weapon of finding fault or calling to question of a higher officer and or the president,
vice-president, governor or deputy-governor. Practically, many authors agree that impeachment
involves a protection of a public interest incorporating a public law element, much like a
11
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criminal proceeding. Impeachment is a process instigated by the arm of government of the
community. The process, moreover, is adversarial in nature and resembles, to a large extent, a
judicial trial.14
The definition of impeachment may not be of much significance; rather what should be a major
concern is the nature of offence(s) that may bring about impeachment. This therefore, leads to
another question, to wit; what is an impeachable offence? Indeed, the charges leading to
impeachments were diverse. Most impeachments were brought for alleged “high crime, and
misdemeanours” which means different offences at one time or the other. The argument is varied
as to what constitutes high crimes and misdemeanour. Should it be limited to the violation of
criminal matters only or should it include non- criminal offences. Giving it a narrow restrictive
sense as to limit it to the violation of the criminal code by the president has been considered not
to capture the capacity of the office of the president to affect the system of government. Giving it
a broad view which extends to certain non-criminal, political or ‘administrative’ offences may
well serve as a tool of frequent use by the legislature on the president. Preferably it is interpreted
to mean “misconduct which exceeds the constitutional bounds of the powers of the office (of the
President) in derogation of the powers of another branch of the government ; or about conduct
incompatible with the proper function and purpose of the office (of the president). It is about
employing the power of the office (of the president) for an improper purpose or for personal
gain. It is about the deliberate conduct of the president which brings harm to the system, people
or country as a whole. ‘Deliberate’ here means what the president intends so.”15 A British
scholar16 has summed up the convoluted nature of English impeachment this way: “Linked up
with the age-old criminal procedure of common law, the parliament impeachment could cost a
decent veil of legality over the political realities..., and could pose before the world in the
reassuring robes of justice.”
In an attempt to define impeachment offence, another scholar commented thus: “There was also
a considerable debate on, the convention in Philadelphia over the definition of impeachment
crime. In the original proposal, the President was to be removed on impeachment and convicted
for “mal or corrupt conduct”, or for “mal-practice or neglect of duty.” Later the wording was
changed to “treason, bribery, or corruption”, then to “treason and bribery” alone contending that
‘treason and bribery” were narrow. George Mason proposed adding ‘mal-administration” but
demeaned “other crime, high crime and misdemeanours against the state” when Madison said
that “mal-administration was too broad. A final revision defined impeachment crimes as
‘treason, bribery or other high crimes and misdemeanours” Under the Nigerian 1999
Constitution, impeachment offence is “gross misconduct.” Gross misconduct has been aptly
defined by the Constitution itself. It says: “‘gross misconduct’ means grave violation or breach
of the- provisions of the Constitution or a misconduct of such nature as amounts in the opinion of
the National Assembly to gross misconduct”.17 This definition, like the American one, leaves
much to be desired. This is because the legislature is given wide and blanket power to determine
14

See The Macmillan Encyclopaedia (Aylesbury: Macmillan London Limited 1990) p.610; Confluence Journal of
Private and Property Law Vol. 3 Part 2, 2010, p.156.
15
Mohammed Adamu, 'Law and politics of impeachment 2 ' Vanguar Newspapers (Lagos,May
17,2018)<https://www.vanguardngr.com/2018/05/law-politics-impeachment-2/> Accessed 20 October 2021.
16
Pluckneth, T.F, Studies in English Legal History (London: The Hambledon Press, 1983) p.153.
17
Berger Roani, Impeachment: The Constitutional Problem (Harvard University Press, 1973) p.20.

136

IMPEACHMENT OF THE EXECUTIVES UNDER THE CONSTITUTION OF NIGERIA

or interpret what a gross misconduct is. Thus, the presidential visit to his home town could be
interpreted by the legislature as a gross misconduct if it so wishes. This interpretation has been
regarded as being rather naive and ambiguous which can be given wider interpretation to cover
various offences from civil, criminal to political offences or any other act on earth as the
legislature may deem fit to coin as “gross misconduct.”18
In the same vein, Jadesola Akande writes that ‘gross misconduct’ is susceptible to three different
interpretations. She says:
(i)
Any action which specifically violates or breaches the provisions of the constitution may
amount to failure to meet legal obligation.
(ii)
Any offence constituting criminal offences punishable under the criminal law of the land.
(iii) Any action which gets the disapprobation of the National Assembly or State House of
Assembly whether or not it amounts to a violation of the Constitution or a criminal
offence.19
Hence, it has been contended that a “gross misconduct” which is not a violation of the provision
of the Constitution is subjective and cannot be the true legal position of the Constitution.20 NikiTobi JSC, however, contended that gross misconduct means serious wrong doing on the part of
the Governor or Deputy-Governor.21
History of Impeachment
Comparative constitutional law reveals, according to Philips, 22 that the first recorded case of
impeachment occurred in 1376 when two British lords and four commoners were charged with
removing the staple from Calais (the nearest French pot to England under British control
between (1347 and 1558), lending the king’s money at usurious interest and buying crown debts
for small sum and then paying themselves in full out of the treasury. Thus it can be said that the
concept of impeachment originated in England, although the concept is considered obsolete in
British constitutional history today.23 Many of the American colonial governments and states
adopted the impeachment concept in their constitutions, that is, in its migration, the concept and
practice of impeachment was in 1787 included in the oldest surviving written constitution of the
western world- the Constitution of United States of America.24 And it was from the American
Constitution of 1787 that the 1979 and subsequently the 1999 Nigerian Constitutions borrowed
the concept of impeachment, although, the concept was not styled in both constitutions as
impeachment but removal. Historians have found antecedents for the practice of impeachment in
the early Norman period, and even as far back as the city-states of ancient Greece.25 In England,
during the thirteenth and fourteenth centuries, several incidents occurred which involved the
18
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removal of Royal officers by the King with the consenting Parliament. Such event served as
precedents which parliament, especially the House of Commons, used to justify later
impeachment.26 Still some consensus exists that these were not impeachment in a modern
context.27 Historians have, instead, identified the 1376 impeachment of Richard Lyons, a
London Merchant, and Lord William Latimer, a peer of the realm, as the first modern
impeachment.28 Their justification for this relates to specific structural relationship between
branches of government and within the legislative branch, which originated in this impeachment
and which became the foundation of the modern institution. Defining these relationships is an
ideal beginning, point for defining the nature of impeachment. The history of impeachment
continues as each country of the world adopts the new procedures of impeachment.
In the United States, for example, impeachment process has been used periodically since 1789 29
with the trial of William Blount who was tried, expelled, and dismissed. Since then, up to about
seventeen Senate impeachment trials have taken place. Of all these, there have been only three
serious attempts to impeach American presidents. Andrew Johnson was the first President to be
impeached by the House of Representatives in 186730 on the ground that he had attempted to
dismiss Secretary of War Station in apparent defiance of Office Act of 1867. Johnson, however,
escaped convictions of the Senate by one vote in May 1868. Richard Nixon was the second
President to become the subject of serious impeachment proceedings. President Nixon resigned
from the office as the thirty seventh President on 9 August, 1974 after his compliance with the
Supreme Court’s decision in United States v Nixon.31 The third and perhaps the latest
impeachment saga was that of President William J. Clinton in 1998. On 19 December 1998, the
House of Representatives approved two articles of impeachment against President Clinton,
claiming the president had willfully corrupted and manipulated the judicial process”. The Senate
trial began on 14 January, 1999 and the Senate acquitted Clinton on 12 February, 1999. 32 Even in
Africa traditional settings, the removal or impeachment of executive head is not a strange
phenomenon.33
Impeachment Procedure in Nigeria
The legislature performs judicial or quasi-judicial function apart from the regular law-making
powers while in some countries, the legislature gives decisions on election matters by serving as

26

Mathew R.R. “The Origins and Scape of Presidential Impeachment” Hinckley Journal of Politics, Vol.2 No.1 (2000)
p.1.
27
Melton, B, The First Impeachment: The Constitutional Framer and the case of Senator William
Blount (Oxford: Oxford University Press, 1998) p.65.
28
Ibid., p.67.
29
Tribe, American Constitutional Law (New York: The Foundation Inc., 1978) p.217.
30
See William H. Rehnquist, The Historic Impeachment of Justice Samuel Chase and Andrew Johnson (New York:
William Morrow, 1922) p.30.
31
Robert C. Byrd, The Senate, 1789-1989 (Washington DC: GPO, 1991) p.8.
32
These are available at www.jurist.law.pitt.edu/imeeach/htm and www.lib.umich. edu/govtdocs/impeachhtml
(Assessed on 6th August 2007) See also “Rules of Procedure and Practice in the Senate when Sitting on
Impeachment Trial” US Senate Manual, August, 2000.
33
For example an Alaafin who is traditional head of Oyo can be removed by the Oyo Mesi who is
obliged to ‘open the calabash’ an euphemism that he should commit ritual suicide.

138

IMPEACHMENT OF THE EXECUTIVES UNDER THE CONSTITUTION OF NIGERIA

final election tribunal or Electoral College.34 Impeachment proceeding is perhaps the most
sensitive judicial functions performed by the legislature. The requirement of two-thirds majority
of the legislature to remove the president or governor from office may sometimes be difficult but
experience from Nigeria and other jurisdictions has shown that the president or the governor 35
can be successfully impeached or removed from office. It is significant to note that the decisions
on impeachment proceedings are passed by the legislature, and appeal does not lie to any court
of law36 if carried out in line with provisions of the constitution. Under the Nigerian constitution
1999, the legislature is required to conduct investigation into allegation of gross misconduct
against the executive i.e. the president or governor. Where the report of the investigation avails
the executive, the matter regarding impeachment proceedings is foreclosed. 37 Where, however,
the report of the investigation certifies the allegation as proved, the legislature is required to
remove the executive by a two-third majority. For the purpose of clarity, the provision of
Section 188, which is in pari material with section 143, is set out as follows:
(1)
The Governor or Deputy Governor of a state may be removed from office in accordance
with the provisions of this section.
(2)
Whenever a notice of any allegation in writing signed by not less than one-third of the
members of the House of Assembly
(a)
Is presented to the speaker of the House of Assembly
(b)
Stating that the holder of such office is guilty of gross misconduct in the performance of
the functions of his office, detailed particulars of which shall be specified.
The Speaker of the House of Assembly shall, within seven days of the receipt of the
notice, cause a copy of the notice to be served on the holder of the office and on each
member of the House of Assembly, and shall also cause any statement made in reply to
the allegation by the holder of the office, to be served on each member of the House of
Assembly.
(3)
Within fourteen days of the presentation of the notice to the speaker of the House of
Assembly (whether or not any statement was made by the holder of the office in reply to
the allegation contained in the notice-, the House of Assembly shall resolve by motion,
without any debate whether or not the allegation shall be investigated.
(4)
A motion of the House of Assembly that the allegation be investigated shall not be
declared as having been passed unless it is supported by the votes of not less than twothirds majority of all the members of the House of Assembly.
(5)
Within seven days of the passing of a motion under the foregoing provisions of this
section, the Chief Judge of the State shall at the request of the Speaker of the House of
Assembly, appoint a Panel of seven persons who in his opinion are of unquestionable
integrity, not being members of any public service, legislative house or political party, to
investigate the allegation as provided in this section.
(6)
The holder of an office whose conduct is being investigated under this section shall have
the right to defend himself in person or be represented before the panel by a legal
practitioner of his own choice.
(7)
A panel appointed under this section shall 34

Inakoju V. Adeleke (2007) 1 SC (Pt. 1) 1 at 67. See the categories of offences listed as “gross.”
Nduaglbe, N. “Impeachment and Ouster of Judicial Review in Nigeria” The Calabar Law Journal Vol.1. No.1
(1986) p.29.
36
Balarabe Musa .v The Kaduna State House Of Assembly (1981) NCLR p.529.
37
Section 143 (10) and 188 (10)1999 Nigerian Constitution.
35

139

GAMBIA LAW REVIEW VOL.3, ISSUE 1, 2021

(8)
(9)

(10)

(11)

(a)
have such powers and exercise its functions in accordance with such procedure as
may be prescribed by the House of Assembly; and
(b)
Within three months of its appointment, report its findings to the House of
Assembly.38
Where the panel reports to the House of Assembly that the allegation has not been
proved, no further proceedings shall be taken in respect of the matter.
Where the report of the panel is that the allegation against the holder of the office has
been proved, then within fourteen days of the receipt of the report, the house of Assembly
shall consider the report, and if by a resolution of the House of Assembly supported by
not less than two-thirds majority of all its members, the report of the Panel is adopted,
then the holder of the office shall stand removed from office as from the date of the
adoption of the report.
No proceedings or determination of the panel or of the House of Assembly or any matter
relating to such proceedings or determination shall be entertained or questioned in any
court.
In this section, gross misconduct means a grave violation or breach of the provisions of
this Constitution or a misconduct of such nature as amounts in the opinion of the House
of Assembly to gross misconduct.

The procedure for removal must be commenced by a notice of allegations in writing and signed
by not less than one-third of the members of the legislature.39 For example in our National
Assembly of 469 members, what the constitutional prescription means for the allegation in
writing is that it must be signed by at least 157 members. Such notice of allegation must state
that the executive is guilty of gross misconduct in the performance of his office, with details
specified.40The notice will then be presented to the Speaker or President of the Senate who is the
head of the legislature. The written notice is in form of petition.41 Within seven days of receipt,
the head of the legislature must ensure service of written notice on the indicted executive and
each member of the legislature, in addition to any statement made in reply to the allegation by
the indicted executive, which must also be circulated among members of the assembly. In other
words, the indicted executive may make a reply to the Speaker or Senate President to enable him
circulate same within the seven days or not less than fourteen days. Whether or not any statement
was made by the executive in reply to the allegation, the House must within fourteen days from
the day notice of allegation was presented, resolve by motion without any debate whether or not
the allegation shall be investigated. And if the facts alleged are sufficient, the House may by
resolution proceed to refer the matter for investigations. Such resolution must be by two-thirds
majority of the House. 42 After that, within seven days of the motion for impeachment against the
president or the governor, the president of the senate or the speaker of the state house must
request the Chief Justice of Nigeria or the Chief Judge of a state to set up a panel of seven
persons who in his opinion are; (i) of unquestionable integrity, (ii) not member of any public
service, and (iii) not member of any legislative or political party, to investigate the allegation in
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accordance with the provision of the constitution.43 The panel of seven may be referred to as a
“Committee of Enquiry44 into the allegation against the indicted executive, The panel, within
three months will then turn its report over to the House of Assembly that the allegation has not
been proved or that the allegation has been proved. The House shall within fourteen days
consider the report. If the report of the panel is that the allegation has not been proved, no further
proceedings shall be taken in respect of the matter. In other words, the matter will die a natural
death. However, if the situation is otherwise and by a resolution of the House supported by votes
not less than two-thirds of all its members the report of the panel is adopted, then such an
executive shall stand removed from the date of the adoption of the report. 45 The votes of the
House are expected to be on the fact as well as on the law and the possible questions are: (i) did
the executive do what he is charged in the allegation paper, (ii) If he did, did that allegation
constitute an impeachable offence within the meaning of gross misconduct in the constitution?
Niki-Tobi, JSC in the lead judgment46 has given a graphic and lucid description of the procedure
for impeachment/removal of the executive.
The success of the impeachment process has implications beyond the person or office of the
impeached executive alone. For instance, all special assistants/advisers appointed to assist him in
the performance of his duties are obliged by the constitution to leave/cease when the executive
ceases to hold office. However, in the case of the secretary to the government of the state or the
Federation, he is constitutionally entitled to return to the public service from where he was
appointed, Federal or State if he so desires.47 In the whole gamut of the impeachment or removal
process, the role and function of the legislature is sui generis or quasi-judicial. The trial is simply
by the resolution supported by the constitutionally prescribed majority of its members. Whether
in so acting the members are objective or impartial or that there is a possibility of prejudice or
bias may not be challenged in a court of law. This is because the constitution itself says no
proceedings or determination of the House or any matter relating thereto shall be entertained or
questioned in any court of law.48 In other words, the constitutional decisions in this regard are to
be made by the House on behalf of the citizen rather than by the judicial officers. There is no
doubt that Nigerian constitution49 barred the reference of the matters of impeachment to the law
courts. The subsections has shielded the legislature from possible examination of the propriety or
otherwise of its conduct thereby giving room for breaches of the stated impeachment
procedure.50 And as such the courts have held that the provision is an outer clause of the court’s
jurisdiction.
The Role of the Judiciary during Impeachment Proceedings
The judiciary has a major role to play in the impeachment process of the executive. The role is
two-folds, the first is played when the impeachment proceedings is set in motion, while the
43
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second takes place after the impeachment has taken place. However the second fold may not take
place depending on the regularity or otherwise of the impeachment proceedings.
i) Duty of the judiciary during impeachment proceedings
Shortly after the impeachment proceeding is initiated, the judiciary is expected to play a vital
role. The constitutional role is that of appointing a seven-man panel to investigate the allegation
as provided by the provision. The provision of the constitution is that the Chief Justice of
Nigeria in case of the impeachment of the President or Vice-President or the Chief Judge of a
State in case of impeachment of a Governor or Deputy-Governor shall appoint a seven man
panel within seven days of the passing of motion of impeachment by the State House of
Assembly. That is not all, the Chief Justice or Chief Judge must ensure that such panel,
according to the constitution, must include men of unquestionable integrity, not being members
of any public service, legislative house or political party. Most writers on impeachment are
unanimous on this as this has never been a subject of controversy but it is doubtful in practice
whether people so appointed as members of the panel are actually people of unquestionable
integrity.51 This duty is summed up by Akaah, J.C.A. thus: “A close scrutiny of section 188 of
the 1999 Constitution reveals that the procedure for impeachment of the Governor or Deputy
Governor of a state is not purely a legislative function, since the Chief Judge of a State also has a
role to play.”
ii) The role of the judiciary after impeachment proceedings
The general opinion of some writers based on case law52 is that the jurisdiction of the court is
ousted by the constitution itself after the impeachment. That is, the constitution barred the
reference of matters of impeachment to the law courts. It is respectfully submitted that this view
is contrary to the intent and spirit of the constitution.53 This is because the section expressly vests
judicial powers in the court. For the avoidance of doubt the constitution says:
(1) The judicial powers of the Federation shall be vested in the courts to which this section
relates, being courts established for the Federation.
(2) The judicial powers of a state shall be vested in the courts to which this section relates,
being courts established, subject as provided by this constitution, for a state.
(3) The courts to which this section relates, established by this constitution for the
Federation and for the states, specified in Subsection (5) (a) to (1) of this section, shall be
the only superior courts of record in Nigeria; and save as otherwise prescribed by the
National Assembly or by the House of Assembly of a State, each court shall have all the
powers of a superior court of record.54
Again, it is an elementary principle of constitutional law that questions whether or not a person
or authority has gravely violated or breached the provision of the constitution is purely a judicial
matter that can only be pronounced upon by the court.
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After all, it is the same constitution that says: The judicial powers vested in accordance with the
foregoing provisions of this section
(a) shall extend, notwithstanding anything to the contrary in this constitution, to all inherent
powers and sanctions of a court of law
(b) shall extend, to all matters between persons, or between government or authority and to
any persons in Nigeria, and to all actions and proceedings relating thereto, for the
determination of any question as to the civil rights and obligations of that person.55
Since that is the case, it is respectfully submitted, again, that the court’s jurisdiction cannot be
ousted56 especially if the procedure laid down by the constitution is not complied with. Subsection 10 cannot be and should not be interpreted liberally; otherwise it will make nonsense of
the remaining sub-sections (1) - (9) of the sections. This is because Sub-section (1) - (9) contain
mandatory procedure for impeachment that binds the legislature; this mandatory procedure is a
condition precedent to the application of Sub-section 10. Thus the court must satisfy itself that
there has been compliance with the mandatory provision of Sub-sections (1) - (9) of the
constitution before it declines jurisdiction. And it is only then that sub-section (10) operates to
oust the jurisdiction of the court. Lord Denning, M. R. stated thus:
The remedy (of ouster clause) is not excluded by the fact that the determination of
the Board is by statute made “final’ Parliament only gives the impression of finality
to the decisions of the board on the condition that they are reached in accordance
with the law, and the Queen’s courts can issue a declaration to see that the
condition is fulfilled.57
From the decision of the courts, it is now laid to rest that courts will have jurisdiction to inquire
to the regularity or otherwise of the procedure, proceedings or determination of the legislature
where section 143 or 188 of the constitution is involved, or any other statutes whose wordings
are in pari material with those sections. Again, the constitution has laid down in express term a
procedure for impeachment. And as such all the stated conditions must be complied with. Suffice
it to say that compliance with enabling constitutional provisions is essential to the validity of the
proceedings, and non-compliance with the procedural requirements of the section makes the
whole act void ab initio.58
Standing on this strong pillar, one can then state instances when the court will assume
jurisdiction, consider the regularity or otherwise of the procedure adopted and declare same null
and void if the situation so demands.
First, it would be recalled that the Chief Justice of Nigeria or Chief Judge of a state is mandated
to appoint a seven-man panel.59 Thus, the seven man panel’s independence and impartiality as
opposed to its proceeding or determination may be challenged in a law court. This argument is
hinged on the fact that the independence and impartiality of the panel is not a matter relating to
55
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its proceedings and determination as it relates to only appointment and constitution of members
of the panel. Having regard to natural law and the principle of fair hearing there are some criteria
which members of the panel will have to be assessed by which are: that there is no appointment
of any member who has substantial interest of such character that will give rise to real likelihood
of bias; that there is no member of the panel that has formed an opinion on the issue in advance
and will most likely not approach the investigation with an open mind60; that the appointment of
any member of the panel was in breach of natural justice in that his position is analogous to
being the accuser as well as the judge 61; that any member of the panel made a statement to the
press which might be evidence of bias and malice62and may be challenged successfully in the
law court.
Second, it is a presumption of law that the proceedings of the House of Assembly will be
conducted at the place meant for that purpose. An important proceeding like impeachment
proceeding is therefore expected to be conducted at the official chambers where legislative
business ordinarily takes place. In other words, meetings of members outside the House of
Assembly chambers could not amount to constitutional meetings of the House of Assembly for
the purpose of any valid business of the House. Hence where such an important business of the
legislature (impeachment proceedings) is conducted outside the chambers without good reason
shown, such an act may be lawfully challenged and the court will have jurisdiction to entertain
such matter. Chukwuma-Eneh, JCA said it all:
The proceedings have been conducted at the D’Rovans Hotel, Ring Road, lbadan
outside the official designated House Chamber. This act by itself is infra dig and a
show of shame as trivializing the purported impeachment proceedings in this
regard it would be inconceivable to contemplate such serious business taking
place in a hotel when the official House Chambers where legislative business
ordinarily is held is available or use. One can only hope it does not denigrate
further.63
Third, where the provision stipulates the specific number of Members of the House of Assembly
to carry out a proceeding, such a proceeding must be carried out by such a number of the
legislators. The constitution stipulates that at least not less than two-thirds majority of all
members shall support, by vote, the motion to investigate the allegation leveled against the
President or Governor.64 Thus, where the members fall short of the required numbers any
proceeding or acts carried out will be null and void. 65 Such circumstance shall be an appropriate
avenue for the court to assume jurisdiction and inquire into legality or otherwise of such
proceedings or acts.
Fourth, the constitution has placed a great responsibility on the Senate President or Speaker of
the House in the impeachment proceedings. Any allegation in writing signed by one-third of the
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members must be presented to him. Not only that, he is saddled with the responsibility of
sending such signed allegation to all members and the holder of the office. Any reply of such an
office holder shall be served on all members by the speaker or the Senate President. Also, if the
motion to investigate is passed, the Senate President or Speaker is expected to request the chief
justice of Nigeria or chief judge of the state to appoint a panel. 66 The corollary of this is that the
office holder cannot be impeached without a subsisting Senate President or Speaker. Hence
where these constitutional duties are performed by a member other than the Head of the House,
the court will assume jurisdiction to determine the regularity or otherwise of such acts and in
appropriate situation declare the entire proceedings a nullity.
Finally, there is a need to discuss the issue of locus standing. And the question is that where the
provisions relating to impeachment are not strictly complied with, who has the locus to initiate
proceedings in court? It appears that two people can initiate proceedings in court. One, where the
Speaker is bypassed and his role or duty in impeachment proceeding is being performed by
another member of the House; the Speaker whose duty has be usurped has locus standi to initiate
court action in order to nullify the said proceeding. 67 Furthermore, it has been held that in order
to impeach the executive, the legislature must comply strictly with the provisions of the
constitution.68 If not complied with, it is submitted that the office holder whose office or position
is threatened has locus stand to initiate proceeding in court with a view to challenging such noncompliance.69
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Conclusion
This paper has considered the impeachment process in Nigeria and the dynamics between the
constitutionally prescribed process and the way political actors have preferred to interpret the
process. The work finds that the judiciary has a significant role to play in the impeachment
process by preventing subversive and tangential interpretation of the constitution or extraneous
imposition of impeachment modes not prescribed by the constitution in the country. In other
words, the judiciary stand as the protector of the constitution, a task which it must stand firm by
at all times.
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PRINCIPLES OF VALIDITY IN CONTRACTS, PROSECUTION, AND
ITS IMPACTS ON EQUITY AND JUSTICE
Nwele, J Obasi, Aristides Esther H,
Badjie Alaoudine, & Frederick U Ukpong
Abstract
Virtually all spheres of human activities deal with contract and/or law of contract. In contract
cases before a court of justice, disputes must first be determined by classification on whether the
agreement constitutes a contract or not. For an agreement to be considered a valid contract,
one party must make an offer and the other party must accept it, and there must be a bargain for
exchange of promises, meaning that something of value must be given in return for promise
(called “consideration”), and in addition, the terms of a contract must be sufficiently defined,
and must be specific for a court to enforce. This study examined the indices of violation of
contract in relation to economic analysis, fraud and vitiating or non-vitiating elements in
contracts, including how courts address the principles of law in violation of terms of a contract.
The study also reviewed doctrinal and theoretical forces that restore contractual obligation to its
tort-based origins. Primary and secondary data were used in this research, which aimed at
discovering appropriate measures to squarely or effectively address violation of contract terms
issues, corruption, or economic fraud related problems of prosecution, to maintain equity and
justice in courts. Findings reveal that vitiating elements in contracts are many times not
adequately addressed by courts for justified remedy or reward in favour of injured parties in law
of contracts. The researchers recommend that justified remedy or reward be granted by courts
in favour of injured parties in law of contracts to serve as deterrent–providing checks and
balances in contract formations.
Introduction
The law of contract pervades virtually all spheres of human activities like partnerships, sale of
goods, agency, industrial or labour relations, hire-purchase, insurance and company law. To have
a valid contract, parties are expected to be ad idem while agreeing on the terms of the contract,
and where they are not, such contract will be void. Similarly, a contract that is regular in all
respects in the sense that all the constituent elements of offer, acceptance, consideration,
intention to enter into legal relations and capacity are present, may nevertheless be invalid on the
basis that there is no real consent to it by one or both of the parties. In such cases, there is no
consensus ad idem (meeting of the minds). There are also instances of inequality of bargaining
power where it will be inequitable to enforce subsisting agreement and, it is on this premise that
this research findings argue that the validity of a contract is normally not in doubt when vitiating
elements are absent. With vitiating elements to a contract, the contract may not be enforceable at
all, or it may be enforceable in certain ways. The parties to a contract must have agreed to the
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terms of their contract, and it shall indeed be very clear that they have agreed freely, without
some form of compulsion or some other defect that may make the apparently valid contract
defective. Where there is such an element that may place impediment to validity or make such a
contract defective, such as element is known as a vitiating element. Vitiating factors is the
technical term for the things which make a contract void or voidable. The vitiating elements to
be considered are mistake, misrepresentation, duress, undue influence, and illegality. The nature
of the vitiating element determines the kind of defect the contract may have.
Contracts are promises that are enforceable by the law and contract law is generally governed by
the state common law. Contractual agreements are entered into by individuals or entities
wherein each has a legal obligation to fulfill their part of the agreement based on the agreed
terms and conditions expressed in the agreement. If such a promise is breached, the law provides
remedies for the aggrieved party, commonly in the form of monetary compensation, or in limited
circumstances in the form of specific performance of the promise made. Contractual agreements
are usually enforced by elements such as a valid offer and acceptance, consideration, capacity,
performance and legality. Justice systems of countries such as The Gambia refer to various
judicial bodies or court systems in different countries when dealing with vitiating elements of a
contract and, vitiating elements in contracts include those factors which render a contract either
void or voidable. These vitiating elements consist of incapacity, illegality, non-performance,
frustration, unconscionability, etc. More often than not, the vitiating elements in a contract give
rise to disputes that occur between the contracting parties which seek redress before a particular
justice system.
Vitiating Elements of a Contract
Vitiating element of contract is the technical term for the things which make a contract void or
voidable. Vitiating factors in a contract are those factors the existence of (or any of) may cripple
or invalidate the contract. Vitiating elements of contract such as mistake, duress,
misrepresentation, undue influence and illegality, are determinants of the validity of a contract.
It is in view of the above findings that the researchers have averred that vitiating element of
contracts is the source of contractual validity.
Explaining Vitiating Elements
There are several situations where a contract becomes invalid or unenforceable. This is because
invalid contracts must not contain any one of the following:
i) Mistake
The doctrine of mistake in law deals with the circumstances in which the law permits a party to a
contract to repudiate/resile out of it, on the grounds that had the true position of the facts been
known to him, he would never have entered into the agreement. The general rule is that the
mistake of a party does not affect the validity of a contract. In essence, the parties are bound by
the terms agreed between them and neither can escape his obligations under the contract by
claiming that the agreement was not what was intended. Likewise, mistakes of the law never
affects the validity of a contract since ignorance of the law never avails a party, otherwise every
party will plead that he was mistaken as to the law. However, a mistake of fact in some
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circumstances may affect a contract, and may spoil the contact and render it void if sufficiently
serious. These include mistakes as to the identity or existence of the subject matter of the
contract or mistakes as to the kind of contractual document signed or as to its contents. In any of
the above cases, the proof of mistake renders the contract void ab initio and no right can be
derived therefrom. The contract, in other words, is a total nullity conferring no rights and
imposing no obligations.
ii) Misrepresentation
A misrepresentation is a false statement of fact relating to the past or present, made by one party
to a contract to the other, which induces the latter to enter into the contract, and which if the
other party is aware of, would have made that party not to enter into the contract. A
representation must be a statement of some specific existing and verifiable fact iii) Duress
Duress is pressure brought to bear upon one of the parties to a contract to induce him to enter
into the contract. Duress is a common law concept, that means actual violence or threats of
violence to the person (the party put under duress) who is a party to the contract (or the threat
made on those near and dear to him. Such threat must be calculated to produce fear of loss of
life or bodily harm, and must as well be illegal in the sense that it must be a threat to commit a
crime or a tort. A statement which is not entirely false but a half-truth may be a
misrepresentation.
iv) Undue Influence
Undue Influence evolved out of the principles of equity and the concept is designed to deal with
contracts obtained without free consent by the influence of one mind over another. That is, any
improper or wrongful constraint, persuasion, machination, or urgency, whereby the will of a
person is over-powered and he is induced to do or forebear an act which he should not bear or do
if left to act freely. This connotes a misuse of a position of confidence or taking advantage of a
person’s weakness, infirmity of distress, to change improperly that person’s actions or decisions.
Simply put, it applies where influence is acquired and abused and confidence is reposed and
betrayed.
v) Illegality
The court will not enforce a contract which is illegal or contrary to public policy. Illegal
contracts are those prohibited either by statute or at common law and the making of which will in
most cases be visited by some form of sanction other than merely declaring the contract void and
unenforceable. Examples of illegal contracts are: (a) Contract to commit crime, (b) tort or a fraud
on a third party; (c) contract which is prejudicial to public safety; (d) contract liable to corrupt
public life; (e) contract that is sexually immoral; and a contract to defraud public revenue, etc.
Review of the principles of validity and invalidity in contracts, prosecution, and its
impact(s) to equity and justice in law.
Contract is a written or traditional way to solidify an agreement among two parties in relation to
a business activity or any other issues or activities of life. A valid contract exists, provided that
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the vital elements are suitably present. There may also arise a situation wherein the term of the
contract is against public policy, the contract even though it meets all elements is void.

Elements of a Valid Contract
There are five elements of a contract that are essential for it to be enforceable. These are: the
constituent elements of offer, acceptance, consideration, intention to enter into legal relations and
capacity.
Invalid Contract
Situations abound where a contract becomes invalid or unenforceable, that is, when there is the
absence of any or all of the elements of a valid contract; that is if the contract is (i) against public
policy, (ii) illegal, (iii) lacks a valid offer, (iv) no acceptance and, (v) no consideration. Breach
of contract cannot be charged if the contract, itself, is invalid, and in such cases, the
plaintiff/applicant is not awarded any damages as the contract is considered unenforceable. For
contract to be valid it must have the following terms: (i) the agreement must not be declared
void. (ii) the intent must be to create a legal relationship, (iii) it must be directed towards a
lawful object, (iv the offer, acceptance and consideration must be a proper one, (v) the meaning
of the contract must be clearly defined, (vi) both parties must consent freely, (vii) all parties must
have the capacity to enter into the contract, (viii) the consideration must be lawful, (ix) it must be
legally processed, (x) the contract must be that which is possible to perform. Businesses,
institutions and organisations, or even individuals get into trouble when they fail to have valid
contracts, because they failed to discuss the particulars of the contract with an experienced
lawyer, who will either advise them well or represent their legal interests. There is often a lot of
ambiguity innate in the law and written word of a contract and in this case, a lawyer can facilitate
that your legal rights are enforced. If a court determines that a contract exists, it must decide
whether that contract should be enforced. There are a number of reasons why a court might not
enforce a contract, called defenses to the contract, which are designed to protect people from
unfairness in the bargaining process, or in the substance of the contract itself.
If there is a valid defense to a contract, it may be voidable, meaning the party to the contract who
was the victim of the unfairness may be able to cancel or revoke the contract. In some instances,
the unfairness is so extreme that the contract will declare that no contract was ever formed.
Instead of protecting the parties to a contract as other contract defenses do, the defenses of
illegality and violation of public policy seek to protect the public welfare and the integrity courts
by refusing to engage in illegal or normal conduct being enforced by the court. A researcher sets
to ascertain whether the existence of vitiating element(s) in a contract can render such a contract
void or voidable, and to investigate the level or measure of equity and justice in display or
provided by the courts. To determine whether the law of contract is actually in use by parties
engaging in contract formations. The concept of a contract is to create a legal relationship that
provides a level playing ground to parties towards a lawful or proper offer, acceptance and
consideration that clearly defined to gain free consent of the parties involved. Motivation is
concerned basically with why people behave the way they do, or in a certain manner. It can be
described as the persistence and direction of action which is concerned with why people choose a
particular course of action in preference to others, and why they continue with such action,
movement or struggle. With the complexities of businesses and activities present in the world,
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especially in view of the level of insatiability and lack of economic development tools,
substantive peace and social tranquility in societies, it becomes pertinent to parties going into
contractual obligations to engage experienced lawyer, who will either advise them well or
represent their legal interests.
Review of Related Literature
The purpose of this segment is to review the literature of earlier researchers/scholars or
accreditors who have already published or talked on a similar topic, i.e., showing approval of
writing on other people’s work on similar topics or related areas.
Vitiating Elements in the Laws of the Gambia
By virtue of section 2 the England Application Act of The Gambia, the doctrines of equity and
common law shall be incorporated into the laws of The Gambia and shall have a biding effect.
By virtue of this provision, the legal system of The Gambia uses English law principles to
determine cases dealing with the vitiating elements of contracts. In English law, a vitiating
factor in the common law of contract is a factor that can affect the validity of a contract. This
concept has been adopted in common law jurisdictions, including The Gambia, Nigeria, Ghana,
and the USA, etc. A vitiating factor is one which spoils a contract. Most common law
jurisdictions including the Gambia recognize five vitiation factors which are: Misrepresentation,
Mistake, Duress, Undue Influence and Illegality. Vitiating factors invalidate a contract. They can
make it void (when neither can enforce the agreement) or voidable (when it is up to an innocent
party whether or not to end the contract). Thus, the justice systems in common law countries like
The Gambia, guide and uphold the moral standard and uprightness that is needed for the contract
to be terminated depending on the choice of the parties involved. The standard that the justice
systems may handle and remedy for damages may also be available.
Below are decided English cases and a Gambian case on the issue of vitiating factors of contracts
and the approaches of the courts in dealing with such cases. In the case of Museprime Properties
Ltd v Adhill Properties LTD (1991) 61 P & CR 111, during a sale by auction of three properties,
the particulars wrongly represented the rents from the properties as being open to negotiation.
The statements in the auction particulars and made later by the auctioneer misrepresented the
position with regard to rent reviews. In fact, on two of the three properties, rent reviews had been
triggered and new rents agreed. The plaintiff company successfully bid for three properties and
discovered the true situation. They commenced an action for recission. The defendant company
countered with the defense that the misrepresentations were not such as to induce any reasonable
person to enter into the contract. It was held that the plaintiffs had established and indeed that
the defendants conceded that misrepresentation had occurred and any misrepresentation is a
ground for recission. The judge referred with approval, to the view of Goff and Jones: Law of
Restitution that the question whether representations would have induced a reasonable person to
enter into a contract was relevant only to the onus of proof. The plaintiffs had established their
claim to recission of the contract on the ground of material misrepresentation because the
inaccurate statements had induced them to buy the properties. They would, therefore, be
awarded the return of their deposit, damages in respect of lost conveyancing expenses and
interest.
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Again, in the case Edgington v Fitzmaurice (1885) 24 Ch D 459, the plaintiff shareholder
received a circular issued by the directors requesting loans to the amount of 25,000 pounds with
interest. The circular stated that the company had bought a lease of a valuable property. Money
was needed for alterations and additions to the property and to transport fish from the coast for
sale in London. The circular was challenged as being misleading in certain respects. It was
alleged, inter alia, that it was framed in such a way as to lead to the belief that the debentures
would be a charge on the property of the company and that the whole object of the issue was to
pay off pressing liabilities of the company, not to complete the alterations. The plaintiff, who
had taken debentures, claimed repayment of his money on the ground that it had been obtained
from him by fraudulent misstatements. In a similar situation: the case of With v O’Flanagan
(1936) Ch 575, during negotiations for the sale of a medical practice, the vendor made
representations to the purchaser that it was worth 2000 Pounds a year. By the time when the
contract was signed, they were untrue. The value of practice had declined in the meantime to
250 pounds because of the vendor’s inability to attend to it through illness. In delivering
judgment, Lord Wright MR quoted: “So again, if a statement has been made which is true at the
time, but which during the course of negotiations becomes untrue, then the person who knows
that it has become untrue is under an obligation to disclose to the other the change of
circumstances.” Therefore, the failure of the vendor to disclose the state of affairs to the
purchaser amounted to a misrepresentation. The Court of Appeal held that the statement of
intention was a statement of fact and amounted to a misrepresentation and that the plaintiff was
entitled to rescind the contract. Although the statement was a promise of intent, the Court held
that the defendants had no intention of keeping to such intent at the time they made the
statement.
Similarly, in The Gambian case of Edward Graham v Lucy Mensah 1 GLR 22 CA, the issue
before the court of Appeal of The Gambia was whether the Trial Court was right to hold that a
judgment setting aside a deed of gift for undue influence and ordering sharing of rents is not a
judgment affecting land and thereby affected by section 12 (1) of the Land (Registration of
Deeds) Act CAP 57: of Laws of The Gambia 1990. The facts of the case revealed that the
appellant decided the respondent to execute a deed of an outright gift to him. An uncompleted
building and the only earthly property of Lucky Mensah. The appellant’s false statement to the
respondent was that a temporary transfer of the property would be necessary to obtain a loan
from his employer to enable him to complete the building and rents accrued therefrom would be
shared equally between him and Lucy Mensah and there would be a reversion of the property
after the repayment of the loan. Whereas the actual plan contrary to Edward’s intention was the
transfer of the respondent property by way of an outright gift to himself. To achieve this plan, a
Deed of gift prepared by a lawyer engaged by Edward. Lucy Mensah (The respondent) was made
to execute the Deed in the lawyer’s office in the presence of Edward’s mother who acted as
Lucy’s witness and other friends of the appellant. When Lucy made enquiries about the loan
repayment and no positive response was received from Edward, she demanded a return of her
property but all efforts in that direction failed and it was discovered by the lawyer Lucy engaged
to study the document that actually an outright gift to Edward was effected by Lucy and not what
she was made to believe was executed was what she executed in the deed. Lucy Mensah brought
an action claiming for the recovery of the sum of GMD 248, 570 being the value of the property
of alternatively an order setting aside the Deed; an order that rents accruing from the property be
shared equally between the defendant and the plaintiff and their successors in title. Damages for
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fraud and interest thereon. In his ruling, the trial judge held that the appellant had failed to prove
the presumption that the gift was made under undue influence. The Court consequently gave
judgment against the appellant. Dissatisfied with the judgement of the High Court, the Appellant
filed an appeal at the Court of Appeal to set aside the judgement of the High Court. In delivering
judgement, the Learned Trial Judge found as a fact that the plaintiff (donor) had an imperfect
knowledge of the nature and effect of the document (deed or gift) she executed. The Learned
Trial Judge also held that since there existed a relationship of trust and confidence between the
plaintiff and the defendant, the defendant had a duty in law to justify the inexplicably valuable
and large gift of a house in a prime commercial area to him. In the absence of such an
explanation, the learned trial judge rightly presumed that the gift was made under undue
influence. The presumption could have been rebutted if the defendant had proved full, free and
informed thought and knowledge of the plaintiff. He failed to do so. Judgment was delivered in
favor of the appellant.
With the review so far, of related literatures, based on the above circumstances and cases, it can
be asserted that in dealing with matters on any of the factors that vitiate contracts, the courts look
at the intent, form and the manner in which the contractual agreements are entered into and the
rights of the aggrieved parties to bring an action based on solid evidence to prove their case.
A statement which is not entirely false but a half-truth may be a misrepresentation. Thus, in
Dimmock v. Hallett (1886) LR. 2 Ch. App. 21, it was held that a statement that a property was
let, and therefore producing income, was a misrepresentation because it was not revealed that the
tenants had been given notice. Kaufman v. Gerson (1904) 1 KB 591. Thus, to threaten an
imprisonment that would be unlawful if enforced constitutes duress, but not if the imprisonment
would be lawful: Cumming v. Ince (1847) 11 QB 112. 11 See Barton v. Armstrong (1976) AC
104; (1975) 2 All ER 465. The idea that a contract establishes chosen obligation highlights the
affinity between contract obligation in law and promissory obligation in morals. And contracts
indeed do characteristically arise through an exchange of promises. This is inscribed in legal
doctrine, in the principles that contracts are created through offer, acceptance, and consideration.
An offer, according to the U.S. second Restatement on Contracts. These requirements entail that
all orthodox contract contain promises. But not all promises establish contracts, among other
reasons because the law further requires that contracts be supported by good consideration. The
consideration doctrine, in its modern form, adds a bargain requirement to contract formation
Contracts, that is, must arise not out of a simple, gratuitous promise, but rather out of an
exchange of promises, in which each promise constitutes, in Oliver Wendell Holmes’s words,
“reciprocal conventional inducement” for the other (Holmes 1881: 293–94).
Contract obligation so constituted possesses several fundamental features that distinguish it from
adjacent forms of private obligation recognized by law, including in particular tort obligation on
the one hand and fiduciary obligation on the other. Indeed, the formal structure of contract may
be understood by establishing contrasts between contract obligation and these near-neighbors.
Most importantly, contract is distinct from both tort and fiduciary law in that contract involves
essentially chosen obligations. A contractual obligation, that is, does not just come into being in
connection with a choice but is, rather, itself chosen, directly intended into existence. The lawyer
Samuel Williston, who wrote a leading treatise and served as Reporter for the Restatement (First)
of Contracts, once observed that he “[didn’t] see why a man should not be able to make himself
liable if he wishes to do so” (Handbook NCCUSL 1925: 194). And orthodox contract law largely
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reflects this approach to contractual obligation. Philosophers, moreover, have produced several
elaborations of the will theory of contracts that the orthodox approach invites.
Lambertini v. Lambertini, 655 So. 2d 142 (Fla. Dist. Ct. App. 1995); Lambertini v. Lambertini,
655 So.2d 142, 143 (Fla. 3d DCA 1995).

Contract as Tort
Both doctrinal and theoretical forces have sought to restore contractual obligation to its tortbased origins. This evolved since contract emerged from tort in the common law and, in each
case, tort’s encroachment emphasises the role that reliance plays in contractual obligation.
A contractual promise typically engenders reliance by its promise, as reliance is among the
points behind the promise. By relying on the performance even before it is provided, a promisee
increases its value to him: a buyer of seedlings, for example, increases its value by investing in
fertiliser to apply on the farm and farm dressers to work on the farm. This increase in the
performance’s value, moreover, increases the amount that the promise will pay for the promise
up front. Reliance and investment thus increase a contract’s value to both promisee and
promisor. The unconscionability defense is concerned with the fairness of both the process of
contract formation and the substantive terms of the contract. When the term of a contract are
oppressive or when the bargaining process or result terms shock the conscience of the court, the
court may strike down the contract as unconscionable. A court will look at a number of factors in
determining if a contract is unconscionable. If there is a gross inequality of bargaining power, so
the weaker party to the contract has no meaningful choice as to the terms, and the resulting
contract is unreasonably favourable to the stronger party, there may be a valid claim of
unconscionability. A court will also look at whether that party is uneducated or illiterate,
whether that party had the opportunity to ask questions or consult a lawyer, and whether the
price of the goods or services under contract is excessive. The finding established that existence
of vitiating element(s) in a contract renders such contract void or voidable that that the level or
measure of equity and justice is in display or provided by many courts, is not yet on adequate
standard of measure of justice, and, That the law of contract actually not in full use by parties
engaging in contract formations? That vitiating element of contracts such as mistake, duress,
misrepresentation, undue influence and illegality, are determinants of validity of contracts, which
in summary means, that the validity of a contract is normally unquestioned when vitiating
elements are absent.
Conclusion
Considering all that has been discussed, theoretical analysis, the review of related literature and
research findings obtained in this study, it has been established it is clear that vitiating elements
of contract such as mistake, duress, misrepresentation, undue influence and illegality, are
determinants of validity of contracts, which in summary means, that the validity of a contract is
normally unquestioned when vitiating elements are absent. In view of the above, it can be
inferred that the factors that the law recognises as undermining a contract are illegality, mistake,
misrepresentation, undue influence and duress. All illegal contracts are unenforceable. However,
there is always a clientele of vitiating elements in a huge number of the contracts that are formed
at present day all around the globe, which Gambia is not an exception to. The courts have
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however based their work on the intention of the parties as and when they entered contractual
agreements and ensures that an aggrieved party in such an agreement is given the opportunity to
see justice in accordance to the principles of fair hearing. By and large, the legal system of The
Gambia in relation to vitiating elements of contracts is in line with the common law principles
and the rules that have been developed by the English Courts in adjudicating cases involving any
of the vitiating factors of contracts.
Recommendations
That lawyers, when and where, they are consulted or engaged in a contract formation, should
endeavour to establish the existence or otherwise of vitiating element(s) in the contract they are
superintending. That courts should endeavour to analyse or characterize breach of contract terms
cases on measure of equity and justice in favour of injured parties to serve as deterrent to
fraudulent parties. That the law of contract should be in full use by parties engaging in contract
formations.
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I must commence this review by stating that the book serves a dual purpose of being a textbook
on both International Humanitarian Law and International Criminal Law as well as chronicling
the author’s personal experiences as a Chief Prosecutor at the international Criminal Tribunal for
Rwanda. The book, as can be gleaned from the preface, will be particularly useful to all those
involved in criminal justice administration as well as any interested reader. That Rwanda of
today is stable, despite its horrific past, represents the resilience of the African spirit, which
cannot be divorced from the stellar performance of the author herein during his call to duty in
that country. The book is a twelve-chapter work of 343 pages, chronicling the prosecutorial
nuances that often define international criminal trials from an insider’s viewpoint.
Chapter One
Chapter 1 is a chronicle of the author’s odyssey into international criminal justice administration.
However, it is not all about tales of how he emerged on the international scene but it also
provides intellectual insights into foundational issues relating to some international institutions
like the Security Council, the International Criminal Court for Rwanda (ICTR) and the
International Criminal Court for Yugoslavia (ICTY), the African Human Rights Commission
(pp.8-15). This chapter will enhance the horizon of any researcher seeking further and better
information of what he had already learnt of these institutions and their Treaty regimes.
Chapter Two
Chapter 2 is a detailed inquest into the loci of one of the worst humanitarian blots on the African
continent, to wit the Rwanda genocide. Not only does the author paint a graphic picture of the
events of that era but also calls into question the collective inertia of the international community
to the catastrophe. The whys and wherefores for such human catastrophe are masterfully
answered by the author himself. These answers, which were provided on p.32, are eternally valid
as a preventive measure against genocidal occurrences. A particularly interesting bit in this
chapter is the author’s objective ability to accurately describe this open sore of the African
continent, but with the caveat that genocidal activities are not the exclusive preserve of the
African race as depicted by the Rwanda debacle. Similar instances in other climes were brought
to our notice on p.40. The essence of this is not to exculpate but to encrust it into every human
psyche that such heinous acts need collective action of the international community to stamp out
wherever and whenever they rear their head. On p.39, he links the past with the present to bring
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to the world's notice, the fact that Rwanda has become a success story despite its ugly past, thus
becoming the poster boy of all that represents the resilience of the African man.
Chapter Three
Chapter 3 actually sets the stage for a journey into the bowels of the ICTR at the incipient stage
and the challenges both administrative and political that it encountered. A consummate reading
of this chapter will make apparent to any keen observer that to excel in any international job,
intellectual capacity and professional experience alone are not enough. One needs a good
measure of both administrative acumen and political sagacity to succeed, especially given the
mesh of cultural dissimilarities, ideological differences, legal pluralism, etc. In one fell swoop,
the author rises above these limitations and that exploit remains today, one of the shining amour,
in the renaissance of Rwanda as the poster boy of African resilience and capacity to rise above
calamity.
Chapter Four
Chapter 4 initiates the reader into the workings-on in the mind of the prosecutor as to who to
indict, prosecute or not, and the factors that need to be considered. This chapter is particularly
handy, given the fact that determining who to indict or prosecute in any criminal trial is a critical
aspect of prosecutorial discretion against the backdrop of the law, evidence, availability of
witness and the overall working environment. This chapter though focused on international
criminal justice administration is relevant for all involved in the criminal justice system even at
the domestic level. Admirable too is the author’s detour from the seeming drudgery of legal
discourse (albeit to a lay person) to unveil to the public one of the treasures that make Africa a
preferred tourist destination: the wildlife parks that have come to define Kenya and Tanzania,
among other African countries. This can be found on pp.77-80.
Chapter Five
Chapter 5 takes us to the labyrinth of the arrest process. This is in view of the centrality of the
presence of the accused in criminal trials. The author points out (p.92) that the ICTR Statute
(Article 20(4)(d)) does not permit trial in absentia. With great admiration, the challenges and
intrigues that at times dog the arrests of influential persons involved in criminalities are
highlighted by the author. The ease with which the statutory underpinnings of the arrest process
are highlighted makes this book a must-read for all practitioners of the international criminal
justice system.
Chapter Six
Chapter 6 takes the reader to the meat of all criminal justice administration, namely the trial
process. The author is very methodical, prefacing his discourse against the backdrop of the
precedents set in Nuremberg and drawing out certain essential similarities and dissimilarities on
pp.122-127. From an insider’s point of view, it sets out some of the ingredients that go into
making a trial successful like investigation, management of evidence, preservation of evidence,
trial management, and the ever-present need for international cooperation given the supranational
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nature of the court. He takes us through the web of the intricacies and challenges criminal courts
in general and an international one at that usually encounters in its quest to bring justice to the
perpetrators of crime while assuaging the feelings of the victims through a justice delivery
system that is fair to victims, accused, and society in general. The acuity of the author’s mind,
his sharp intellectual endowments, and his wealth of experience are brought to bear in the
concluding part of this chapter in his recommendation on effective prosecutorial strategies on
pp.173-176. The chapter makes the book very imperative for all those involved in the criminal
justice administration whether at the domestic or international level.
Chapter Seven
Chapter 7 examines the interface involved in the prosecution of international crimes by
international tribunals vis-à-vis the national or domestic jurisdiction. The chapter brings to the
fore the perennial argument of the monist/ dualist principles, the complementariness rule that has
defined most prosecutions of international crimes before international tribunals. Of greater
importance is how this interface could help bolster up the domestic legal system in adapting to
international best practices in criminal justice administration vis-à-vis fair trial procedural
safeguards and the abolition of the death penalties.
Chapter Eight
Chapter 8 brings attention to some of the tensions that normally dog post-war prosecutions of
alleged war criminals. It raises issues like: between the victors and vanquished, who deserved to
be prosecuted more? Why not have a victor even equally prosecuted if found culpable? What are
the impacts of such prosecutions on national healing, reconciliation, etc.? Again the author is
masterful in his treatment of the issues, and chronicles how he navigated this minefield in such a
way that none of the fundamental principles associated with fair criminal trials were
compromised, while at the same time making sure such did not rupture the emergent national
cohesion and reconciliation between all parties to the conflict.
Chapter Nine
Chapter 9 is a sequel to chapter 6 on the challenges of prosecuting international crimes but this
time as it impacts on the trial outcomes. In this chapter, the author provides insights into some of
the factors that impacted on the eventual trial outcomes that defined the successes or losses of the
tribunal in securing a conviction or the accused getting an acquittal. Of particular importance is
the effort made to connect the readers with the pulse of the community as to their perceptions of
the eventual trial outcomes; and the accompanying feedback mechanisms embarked by the ICTR
to assuage the people’s feelings of disappointment with acquittals. This is key in any society
trying to rediscover itself, as an informed mind is bulwark against disorder and prejudices.
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Chapter Ten
Chapter 10 takes the reader to the winding-up lane of the ICTR and the transitional measures put
in place to take care of issues consequential to such winding up. Ending well is as good as
starting well. In this chapter one can glean the humane nature and administrative acumen of the
author, who like the mother hen, will never abandon her chicks in navigating their faith to safety.
Of particular notice is the recognition of the rare leadership of the author by the UN and his
subsequent appointment to lead the MICT (Mechanism on International Criminal Tribunal)
which had the mandate of seeing to the winding up of both the ICTR and the ICTY.
Chapter Eleven
In Chapter 11, the author highlights some of the important legacies of the ICTR. Top among
which is the pacesetting judicial definition of genocide in the Akayesu case, away from the
doctrinaire definition found in the genocide convention, the reinforcement of the principle of
individual criminal responsibility first encountered in the jurisprudence of the Nuremberg
tribunal, the novel expansion on the definition of the offence of rape away from its restricted
scope under domestic jurisdiction among others; thus opening a new but statutory chapter in the
jurisprudence of international criminal law and international humanitarian law. However, above
all these, the ICTR became the breeding ground for capacity-building for most of the staff, thus
engendering a more robust justice delivery system across the globe. Also not to be forgotten is
the fact that whatever strides and accolades Rwanda has achieved today is ineluctably woven
around the feeling of justice and reconciliation which the work of the ICTR entrenched by
bringing perpetrators of the atrocities to book.
Chapter Twelve
Chapter 12 is the denouement, where the author did a prognosis into the future and made
suggestions as to how to improve the state of international criminal justice administration,
despite the inherent challenges. Particularly interesting is the call for a review of the international
criminal justice architecture to allow regional judicial institutions to play more roles in the
administration of international criminal justice and the need for synergy between national
judicial systems and their international counterparts in terms of best procedural safeguards in the
prosecution of international crimes that have been referred to such national systems. This is
against the backdrop of political interests that often dog such trials, where most times “Victor’s
justice” becomes the norm. The conundrum that has become of the UN veto system in advancing
the political interests of the Big Five (i.e. the five permanent members of the Security Council) is
visible in this chapter and the resultant dissatisfaction among select African countries.
Conclusion
The book is a piece of treasure for all lovers of justice and international criminal justice
administration and bequeathed unto humanity by no less a person than he who was at the
forefront in bringing perpetrators of international crimes to account for their crimes.
Notwithstanding all the efforts at promoting international criminal justice administration and
holding perpetrators to account, the real panacea remains our recognition, that we owe ourselves
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an individual responsibility to advance the course of humanity; as we are bound by a common
humanity founded on respect for human rights and the rule of law, both of which engenders postconflict healing, peace, and justice.
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